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SAFETEA-LU Sacramento Outreach Session

December 19-20, 2005

Summary of Questions and Comments

The following provides a summary of the questions and comments received at the Sacramento SAFETEA-LU Regional Outreach Session conducted December 19-20, 2005.  The main purpose of these sessions was to obtain input on the questions and issues which should be addressed in the forthcoming guidance circulars and/or regulations which will be issued to implement the changes in FTA’s program made by SAFETEA-LU.  

Thus, while it was possible to provide an initial clarification to some of the questions at the session, (these answers are included in the summary) the primary purpose of these notes is to summarize the questions asked and issues raised.  Where answers are included in the summary below, in general, they should be viewed as advisory.  

Final guidance on the SAFETEA-LU issues and questions raised will be provided in the guidance circulars and/or regulations which will be issued by FTA beginning later in 2006.

Funding

1. Can open grants awarded prior to 2005 and still not obligated be re-programmed in 2006?  [Yes, as long as the re-programming does not blend with FY06 funds.]  

Planning

2. Given the change to a 4-year planning cycle, are Transportation Improvement Programs (TIPs) and transportation plans now due in the same year?  [Not necessarily, it would depend on your agencies own requirements.]
3. Will there be a grace period for planning reviews due in FY 2006?  [It’s possible the certification cycle may be postponed by one year, but this is not yet determined.]
4. What happened to the planning grants formerly under Section 5303? [The planning grants have been moved from Sections 5303 and 5313(b) to Section 5305.  In addition, the planning requirements for metropolitan areas were consolidated in Section 5303 and the requirements for States were consolidated in Section 5304.  Section 5303 now matches the highway planning language in Section 134 of Title 23 and Section 5304 matches Section 135 of Title 23.]
5. Does SAFETEA-LU provide for a 5-year certification cycle for attainment and 4-year cycle for non-attainment areas? [Yes.]
6. How will planning emphasis areas be handled?  [The FTA and FHWA issued joint planning emphases in the past.  This may change since FTA and FHWA increasingly have different goals in their strategic plans.]
7. What are the requirements for Metropolitan Planning Organization’s (MPO) to list obligated projects?  [This is a new requirement.  FTA and FHWA will issue a new rule, starting with a Notice of Proposed Rulemaking (NPRM).  To date, only a guidance has been issued, not a rule.]
8. Will the planning requirement be phased in?   [The requirement will be in force by 2007.  MPO’s were recommended to begin changes as of their last certification.]
9. Doesn’t making it a four-year certification cycle reduce your ability to monitor adherence to these requirements?
10. For next year’s certification, will it still be on a 3-year cycle or will they have an extra year?
Section 5320 Transit in Parks

11. Could Section 5320, Transit in the Parks, be a new funding source for rural areas near parks?  [Yes, Acadia National Park in Maine is an example of cooperation with local parks and transit operators.  While the program will be administered jointly by FTA and the U.S. Department of the Interior (DOI), if a grantee is involved, then it is likely that FTA will  administers the grant funds.  However, it is up to DOI to make funding decisions amongst eligible projects.  The program is for capital expenses only.]
12. What about access from cities to the parks?  [Broadly defined, it could be possible.  Eligible transportation is also very broadly defined, so the program pertain to buses only.]
13. Is it true that “Section 13(c)” [Labor Protection Requirements – Section 5333(b)] does not apply to New Freedom and Parks?  [Yes, but if these funds are mixed with other funds, to which it does apply, then the requirements would have to be applied to the project.]
14. Are Forest Service lands eligible for transit in parks?  [Yes, any capital expense for service in federal lands.  FTA will work with the U.S. Department of Agriculture as well as the Department of the Interior on this program.]
Section 5311 Other Than Urbanized
15. Is use of the higher “Sliding Scale” matching ratio required?  How will it work? [Use of the Sliding Scale match is now mandatory.  However, there will not be a need for a separate agreement between FTA and an individual State; we will rely on the agreements already in place between FHWA and the States.]
16. On the issue of charter bus and consultation with intercity bus operators, what constitutes consultation?

17. With rural reporting to the National Transit Database (NTD), is there a double requirement for urban to rural service?  [Usually, agencies report only one or the other to state DOT and Feds.  We will need to be clear in our guidance about who is to report to avoid double counting.]
18. Will States report on behalf of rural agencies?  [Yes, States are the recipients.  FTA needs to clarify who would be reporting to the NTD.  Allowing subrecipients to report directly is an option.]
19. Can Section 5311 funds be directly administered to the subrecipients, to avoid double reporting requirements.  [The States are the recipients by law.  It is not certain if directly administering to subrecipients is allowed by law.]  
20. Why is there a reporting requirement for rural programs?  [Rural Programs have grown in recent years (nearly $500 million in FY 2006), and there is little or no data available about them.  The collection and analysis of rural transit data could highlight particular rural transit needs.]
21. On the charter bus negotiated rulemaking, will rural providers be represented? [Yes.]
22. Has a new circular on contracting out of services ever been published?  [No, however, there is a new brochure on FTA’s website about this issue.]
23. On the charter rule, we have no private operators in our rural areas.  Some private providers refuse to come to mountain areas, how do we address this?  [This is an issue to be addressed in the rulemaking.  Under the current rule, agencies are required to issue a public notice to seek providers.  If there are no respondents, then an agency can provide services.]
24. What about providers that aren’t local and are willing to re-locate to offer this charter service?
25. What about U.S. Department of Health and Human Services (DHHS) coordination with FTA rulemaking? [FTA is working with DHHS on coordination of services as part of the Coordinating Council on Access and Mobility and through the United We Ride initiative.]
26. What is the linkage between Section 5311 and the human service coordination planning requirements in the other programs?  [That is a local decision. FTA can provide technical assistance.]
27. Are the U.S. territories allowed to consolidate funding?  [Yes, this is allowed in new legislation and should be clarified further.]
28. Can we have more listening sessions in Hawaii and the islands?
29. Is there a master list of all the guidance and circulars?  [FTA’s website has a complete list of circulars and regulations.]

Section 5311, Other Than Urbanized (Rural) Program – Tribal Transit
30. What is the responsibility of the MPO’s for tribal funds?  [All projects must be in TIPs and Statewide Transportation Improvement Programs (STIP). The same planning requirements still apply.]
31. What is the relationship between tribal funding and coordinated service plan?
32. Which Indian tribes are in urbanized areas?  [Legislation implies that these funds are focused on reservations in rural areas, but is ambiguous with regards to the location of tribes.]
33. What is the timeline for allocation of funds to tribes?  [FTA plans to allocate funds as soon as possible in FY06.]
34. Tribes use Job Access and Reverse Commute services.  Can we use these tribal funds to match?  [No. But you can fund additional services with these funds if the tribes agree.]
35. Which tribes qualify for funding?  Is it Federally-recognized tribes only?

36. In the FHWA, these tribal set-aside funds have been used as matching.  Is this possible in the FTA program?
37. Do federally recognized tribes need to register?

38. The statute only says tribes, but California has dozens of non-federally recognized tribes. 

39. What about tribes that have multi-state lands or are in urban and rural areas?  [This is one of the problems which the program is intended to address.  It is expected that such tribes would be direct recipients.]
40.  Can tribal set-asides be used to purchase services from existing providers?  [Yes, it’s possible.  FTA can allow tribes to leave administration duties to states.]

Section 5310 Elderly Persons and Persons with Disabilities

41. Is it still possible to flex FHWA funds into Section 5310 for use in covering contracted paratransit operating costs?  [Yes this is still possible, as there is no major change in eligibility.]
42. Given that the definition of capital costs has been expanded in SAFETEA-LU, do MPO’s have to allow these as well?  [No, these are still voluntary.  It is still up to the local planning process to decide what kinds of projects to program.] 
43. Regarding the Section 5310 and Job Access and Reverse Commute and New Freedom Program requirements to develop local human service transportation plans, there doesn’t seem to be a timeline for MPO’s to comply.  [There is a timeline.  Projects must be drawn from coordination plans beginning in FY 2007.]
44. Is there FTA guidance for these coordinated plans?  [This will be part of the program guidance we are developing, but there is already some FTA experience with the United We Ride program.  Materials have been developed for the program that may provide help to get started.]
45. Does the plan require a coordinated plan across county or across regions, the state?
46. Should these coordinated plans apply at the project level or the organization level?
47. Will guidance for the coordinated planning be in the Federal Register or a circular?  [A circular is planned and will be issued through the Federal Register.  It is anticipated , the first opportunity for public comment should come by Spring 2006.] 
48. Without plans ready will we lose the money?  [Not immediately.  Funds are available beyond the allocation year for two additional years.]
49. Does the plan need to specify where the money is to be used?  In California, the problem is that the state allocates the money, not the local authority.
50. What do we do with these plans having made them?
51. This coordinated planning requirement takes place in FY07, so is FY06 business as usual?
52. This coordinated planning requirement could significantly delay delivery of new vehicles.
53. FTA should be more flexible to phase in the planning requirements.
54. Are there any FTA examples of local or statewide coordination plans?
55. Is FTA approval needed for coordinated plan?  What about Caltrans?  [FTA approval is not needed. The only requirement is that the state must certify that projects have been drawn from acceptable plans.] 
56. The public should have some inputs in the local coordinated plan.
57. Is 5310 meant mostly for nonprofits?  [Non-profits are the primary recipients, nationally.]
58. Does each non-profit need its own plan?  [Not really, but they must be part of the planning process, and the projects must be consistent with the plan.]
59. Shouldn’t Section 5310 and New Freedoms, etc., be in the same plan.  [That would seem to be a good idea.] 
60. Why did you ask for comment on the Section 5310 Program in your Federal Register Notice of November 30 given that it’s an old program?  [FTA is subject to Program Assessment and Review Technique (PART) evaluations by the Office of Management and Budget (OMB).  Information on the program is needed for FTA to comply with this requirement to demonstrate the effectiveness of the program to OMB.]
Section 5316 Job Access and Reverse Commute/Section 5317 New Freedom Program

61. How is low-income defined?  [Persons below 150% of the poverty line.]
62. Can the funds which come from the 60/20/20 allocation be transferred after the money is distributed by the state?
63. Regarding sub-allocation of Job Access and Reverse Commute (JARC) money, would the FTA prefer that the state be allowed to sub-allocate?  [Sub-allocation is not explicitly addressed in the law.  However, a state must select projects competitively.  On the fact of it, it would not appear that sub-allocation is consistent with the requirement for a competitive process.]
64. In Sacramento, JARC earmarks have been used. We should let the regions sub-allocate on a competitive basis.  Reconciling this competition requirement with the locally-developed plans will be difficult.
65. Do the locally-coordinated plans need to be financially constrained?  [There is no requirement that there be a financial constraint.]
66. We should be leveraging existing planning processes already in place.
67. FTA should keep in mind the most needed Section 5310 projects don’t have the best numbers.  There are some very hard-to-serve trips out there. Would not like to see the small outfits get pushed out for lack of competitiveness. Establishment of the criteria should be part of an open process.
68. FTA should begin to learn and distribute information to the non profits. 
69. Is JARC reporting still required?  What about Financial Status Reports, etc.?  [The basic program requirements haven’t changed.] 
70. Can sustainability of services serve as a benchmark or measure for selection of projects?
71. In the New Freedom Program (NF), is quality of life included?  Recreation, training?  [Yes.  There are no trip purpose limitations in the program.]
72. Such low level funding is a danger to create more demand than available. The NF program has potential to duplicate ADA systems and public transit.
73. For an agency exceeding ADA requirements, can they receive NF funding for supporting existing services?
74. What does new and beyond the ADA mean?  Beyond ¾ mile?
75. What about servicing people who weren’t technically ADA certified?
76. Can formerly cut-back services be eligible for restoration with NF funds?
77. What if money runs out after expanding the service?
78. Are mobility management and coordination of programs eligible?  [Yes, mobility management is a capital expense, but this needs further definition.] 
79. Can faith-based organizations receive this money?  [Any non profit can compete.] 
80. Competition for such low level of funds doesn’t make sense.
81. FTA issuance of guidance for rural areas could lag the deadlines for compliance. How would this affect the application cycle?  We could end up being one or two years behind.
82. FTA should lay out suggested timing to avoid a lapse in funding.  Interim procedures need to be determined.
83. With respect to the JARC program for urban area, can these funds still be spent in a nearby rural area?  [No, funds need to be spent in the area to which they are attributed, unless the service links the rural area with the urban area, in which case it could be an eligible activity.]
84. Can Medicaid be used as match for FTA funds.  [Yes, any non-DOT funds eligible to be used for transportation can be used as match.]
85. What should be the contents of a local coordination plan?  Which human service agencies should participate?  Who reviews and approves? 
86. Is travel for training allowed in New Freedom and JARC?

Section 5307 – Urbanized Program

87.  Transit enhancements: Can they still be used for operating cost of historic facilities?  [Yes.]
88. For certifications that 1% of funding has been used for transit enhancements, can the MPO jointly certify, or does each grantee do this certification?  [This is an issue FTA needs to address.] 
89. Will the list of Small Transit Intensive Cities (under 200,000) in which the formula is based on six new factors be available?  [Through regional offices.]
90. How long are these formulas in force?  [Until 2009 or until another reauthorization.]
91. Who would be the recipients of these funds provided by the new formulas?  [All funds will come through the existing programs, including Section 5307.]
92. What about extending pre-award authority to the bus earmarks?  FTA should rethink the limitations for legitimate activities.  [FTA was concerned that in the past that pre-award authority was abused particularly with respect to the environmental process.  Based on comments, FTA will need to assess if any further changes are needed.]
93. Can an agency comply with the requirement to use one percent of Section 5307 funds for safety and security by using non-FTA funds from other sources?  [No.  The certification refers to use of Section 5307 funds.]
94. Would a certification that these funds are not needed for Safety and Security hurt your applications through DHS?  [DHS’s criteria will be included in a new joint rule to be issued shortly.  We are working with DHS on a draft Notice of Proposed Rulemaking, which should appear soon in the Federal Register.] 

95. Can DHS funds be a match for 5307?  [No, Section 5307 doesn’t allow for other federal funds to be used as match.  The only exception is a contract with a human services agency that has federal funds (i.e., Temporary Assistance for Needy Families (TANF) funds).]

Section 5308 -- Clean Fuels Discretionary Program

96. Are funds in Section 5308 which are earmarked in SAFETEA-LU guaranteed or are they subject to cuts?  [Grantees should remember that one Congress can not bind future Congresses.  So they are ultimately subject to further Congressional action.  However, in FY 2006, no change was made from the SAFETEA-LU earmarks.] 
97. Are these funds available for experimental fuel cells or for existing programs?  [That seems possible.  However, a better source might be the $11.25 million set aside for the national fuel cell program under the Section 5309 bus program, which is to be competitively awarded.] 
98. Can these funds be used for public facilities as well? 
99. Is electricity a fuel?  [Yes, any zero emission technology allowed.]
100. There doesn’t seem to be any specific incentive for hybrid buses as a mandate.  [That is correct.]
Other Programs
101. What is the definition of mobility management?  [The legislation focuses on the service supplier end as a definition primarily related to improving coordination of services, such as those provided by contractors.  However, we will have to define this concept further.]
102. What is an example of a capital expense on the supplier end?  [Some ideas might be the salary of employee who coordinating suppliers, or provide for planning and service management.  Again, FTA will have to provide more information.]

103. Mobility management should also be tied in with coordination plan.
104. How does the United We Ride effort tie in?  [The coordination planning requirements fit very well with the kinds of things FTA has been undertaking in its United We Ride initiative.]
105. What do you mean in FTA’s Goals for the legislation to “reward A+ performance”?  [FTA had proposed a number of funding incentives in our original legislative proposal.  In the legislation which passed, the main focus on rewarding performance is in the New Starts area, where incentives to bring projects in on- budget and which delivering the benefits forecast early in the process are included.  In addition, FTA is to do a report on how performance measures might be applied in other areas of the formula programs.]
106. With respect to the Small Starts program category, since cost effectiveness may not be as high in rural areas as in urban areas, how will FTA address this? [We will be addressing Small Starts in a whole separate process, beginning with an Advance Notice of Proposed Rulemaking (ANPRM) to be issued early in 2006.  That ANPRM will pose questions like this and offer an opportunity for further comment.  In addition, FTA will be doing targeted outreach on New Starts and Small Starts beginning in February 2006.]
