
BEFORE THE FEDERAL TRANSIT ADMINISTRATION

Sepl:em~er Winds Motor Coach. Inc., and
GreatLakes Limousine Association,

Complainants .

v.

ToledoArea~giohal Transit Authority,
Respondent,

Summa:i:y

Chaner Service Docket Nos. 2003-08
and 2003-24
49 U.S.C. Seciitm 5323(d)

DECISION

. t • .'

On July 10, 2003, September Winds Motor Coach, Inc. ("September Winds") filed a complaint
with the FederiA Transit Administration ("FTA"}a11eging ~hat Toledo AreaRegionalTransit
Authority (<OTARTA" or ~'Resppndent") was providing chanerservice in violation ofFTA's·
chaner regulation, 4:? Coae ofFederal Regulations (C;F.R.) Pan 604. Subsequently, dUrll'lg
TARTA'sTrieIUlial Review, also in July 2003, the Respondent Was found to bcout of
compliance with the charter regulations, specifically 49 C.F.R. Section 604.9(b) and was·toldto
immediately cease and desist from providing charter service. The final report ofth.eTriemlial
Review was conveyed to TARTA onAugust 14, 2003. ..

The Respondent filed a reply to the September Winds complaint dated September 17,2003. On
October 2;2003, September Winds provided additional infonnationindicating that TARTA was
still offering chaner service, and on October 7,2003, FTA issued ~ secondtlener ordering·
TARTA· to immediately ceaSe and de~istproviding charter service. September Winds responded
toTARTA's reply onOcrober 22,2003. . ,

... j .

On November 13,2003, the Respondent was invplved in an incident with the· Ohio Deparrmentof .
Public SSfety ('·ODPS"). ODPS discovered underage drinking of alcohol on TARTA.buses that
were running between the UniveI~ity ofToledo and Headliner'sBar. FTA was notified via
telephone ofthe incident ·on. November 18,2003. Also, on November 18. 2003, Great Lakes
Limousine AssociatIon C"Great Lakes") filed a complaint against the Respondent foi' chaner
violatiol'l~.

After comactin.gTARTA via telephone on November 18, 2003, FTA followed up with a letter on
N~veinber 24,2003, reiterating for the third time that TARTA must immediately cease and desist
operating chaners until it had properly completed the willing and able.charter. dete!Inination .
process. YARTA indicated that it would cancel all existing chaners..



Complaint Hist0ri

September Winds filed, its com.plaiiltwith the FTA on July 10,2003. Thecompl1rlnt alleges the
fu~~~.'

. 1. TARTA provided unauthorized charter forthe tollowing everits:
a. Crosby GardenFestival afAi1:s:
b.Parade of Homes;
c. Senior.Open;·
d. School Runs; .
e, EmployrnentService51;
f. Cbristnias Shuttle Sr:rrvice; and .
g. Wedding Trolieys.

2. September Winds replied to TARTA's annual notification to willing and able charter
providers and never receiveda response; . . ..

.3. TARTAunderbtd September WindsOLl the A-Plus Employment Services contract;
4. TARTA's phone book listing included bus and tIolley chanersjand .
5. TARTA advenisedgroup tours, weddings and parnes Wlder the heading "Buses~Charters

& Rentals" in the_phone book. .

During theTriennial Revie~.inJuly, TARTAwas found to be OUt of compliance withthe climer
requirements:' It was [old verbally to cease and desist froin providing chaner service. O~August

14,2003, the final repoIt ofilie Triennial Review was conveyed to TARTA, and it, was told in
writing to stOp operliting charters.

.On October 2, 2003, September Winds supplemented its complaint with an ad showing TARTA
service for Mud Hens games and pages from TARTA's website listiIig a variety ofservices that
TARTA offered, specitically the availability of its trolleys for lunchtime service and rental,
including for weddings and parties.



On October 1,2003, FTAwrote TARTA againreiteratingthatit was under a cease and desiSt
ardena cease chaner operations.FTA 'also indicated that it had never. received'a response to the
Septe~ber Winds COInJ;llaiJ?;t. ' , ,

FTA sUb:eq~ently received a.respo~sefrom TART~dated Sep;ember 17,2003.hl 'its response,
TARTA mdIcated the followmg as to SeptemberWmds allegations': '

,1: Crosby Garden Festival ofthe Ans- service provided throt1.gh a contract with Toledo Aero
Charters; ,.

1. Parade ofHomes- service provided through acontract withToledo Aero Chaners'
3. Senior ope~- no additionalTARTA service was pr.ovided; , "
4. SchoolRuns4 it iSp.ennissible tripper service;

, , , , ," , I '

S. ,EmplQYlllentServices- TARTAd()es not provide suchservice;
6. Christnias Shuttle Service-TARTA utilizes its trolleys on Ngular published routes;
'7. Wedding TrolleY-,TARTA pro'vides directch~er serVice after reaching flgre~mentswith

all WiHing an~ able private providers; TARTA h$s riev~r receiVed a reSpO\lS~ from
SeptemberWmds; and

8. TARTAacknowledged it had been cited during therecem Triennial ReViewfor improper
wording on itS wilijxl.g and able nonce, ~ut that the notice was in the process of being "
revised.

On October22,2003,'Septemb~ Winds responded to TARTA's reply. It statedtllefollowing:
1. Tt\RTA'sreplywas untimely; , t"

2. TARTA never contacteq,S.eptember Winds regar~i)'\g awilling and ablenatice,but in
June 2000, the American Bus Assodatiorl contacted them about TARTA'snotice,
September Wil1d~responded:as a willing and able provlder, but it neverheard backfroI1l
TARTA'· '
" "

3. There is no address or listing. for Toledo Aero Charters·and the only phonenwnberfor
them is listed as Wisniewski Funeral Home or Toledo Ljmousine Service; "

4. Al1Qther,private op,~rator has photos of.TARTAbuses,at various events (Cedar Point
Amusement Park,.Crosby Gardens Festival, etc.); andt

• '

5. Christmas Shuttle and Wedding Shuttles are part of a co.mplaint from:anotlleroperator~ 1
, .

.,. , ' "

On November 1'8,2003; FTAwas notified via Ielepholle by a pnvatechaner op.eratOr that
TARTA had been hivalved in an incident involving charter service 'Uld.thaitherewasa news
story abouuhe incident. The news ~icle from a Toledo news station stated that o1.1November·
13, 2003, undercover agents from the ODPS arrested students on a TARTA bus for underage
drinkhlg.TARTA had been nmmug a shunleservicefrom the UniverSity ofToledo to
Headliner'S Bar on Thursday nights. Theshume was advertised as a ~'PartY bus.'t. .. . .

FTA immediately contacted TA.R.TA,by telephone on November 18,2003. regarding the,ODPS
incident. fTA followed up with 'YARTA in all email on Noverilber 19. 2003. FTArequeSted that
TARTAexplain the circumstanCes ofdle incident and provide supporting documentarion.
TARTAindicated that it hadpl'ovid,e,d'a shuttle service from the University o~Toledo to

.Headliner's Bar through Toledo Aere Charter. FTAstated it wanted information QnTole~oAero
, ,

I September Winds refers toOl complaint filed byT~cumseh TroUey arid Limousine Service ("T~cumsehTrolleyl')
againSt TARTA. FTA never received a cO!)'1plaint from Tecumseh Tro! ley.
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~luirter smce FTAhad been,unable 'to find a listing'for Toledo Aero Chaner, and its only phone
rtumber was listed, to Wisniewski Funeral Home.

On Noverober,21, 2003, FTA obtained fromODPS a copy ofthe contract between TARTAand
Verso G~oup, which represented Headliner's Bar. ODPS,also supplied a copy of the "party bus"
,advertisement.

FTA issul!:d a third leneno TARTA on November 24,2003, asking TARTA to explain in writing
the ODPS incident and the Verso contract. .Again, FTAreiteiated that TARTA should n~t be
providing direclchaner ser~ic.enor le~sing its vehicles.Ulitil the ODPSincidemwas fully'
explained. ',

Subsequently, ,FTA received a complaint from GrealLakes'daled November ,18, 2003. In its"
complaint. Great Lakes alleged'that its members consistently complain about!ARTA providip.g' '
illegalcharters. TARTA was ~6eri providing a chaner,t'rom the COBO Hall toa RedWings
Hockey game on September 25; 2003; with a marquee marked :'charter"; other charters included:
ComericaPark for Detroit Tigers ganies. Cedar Pointe Ohio .for the aJlllLSeD;1ent park, etc. Great
Lakes alleges that TARTA despite a 'cease and desist order from PTA is still advertising and
providing wedding charterswith its trolley. Great Lakes alleges that tARTA admits it does
approximately 300weddings areer. Because Great Lakes ~legations were the same general
allegations as the prior complaints, fTAconsolidated the complaint witb the SeptembetWinds
complaint. '

. On November2S,2003, TARTA admittedtbat it hadstoPP~4.b()okin&new charters. but it was
COntinuing mprovide charter service becauseh disagreed with: FTA'scease and desistdr~er.

FTA informed TARTA that cease and desist meant stopallchartersimmediately.TARTA
indicated it would cancel all its outstanding booked chartets.

On November 26,2003, Paula Chasteen comactedFTAto complain that her wedding charter
with TARTA scheduled fat November 28,2003. had been cancelled. Ms. Chasteen SUbsequently
provided a copy to FTAof her contract with TARTA and her confumation dated Octoper 29,

,2003. The confirmation stares that alcohol is permitted on the trolleys.

TARTA met with FTAon December 1. 2003. In that meeting, TARTAwas asked to pIovidea
written response to all the outstanding alleg~ions. against it.' FTAagainreiteratedthat until
TARTA. went through the willing and abledetetmination process, it should nbtbe providing
direct or indirect chaner. ' ,

TARTAsent in its respo1}se dated December 29,2003, stating the following;, .
1. Past booking of charters- TARTA ha.d been leasing vehicles for charter use· to Aero

ChaJ.'ters/ToledoLimousine (Aero Charters) since 1995 based on its capacity constraintS.
TARTA only learned this year that Aero Charters had no vehicles. TARTAwill stop
doing business with Aero Chaners. TARTAwas also providing direct charter service
with its trolleys, because it alleged it had agreements with the private willing and able
prOViders. TARTA has ceased doing that and is currently goin~ through the will.ing and
able detenninatioll process. It received seven responses and will attempt ~o obtaUl
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agreements with all seven private providers. It will not provide direct chatter With its
trolleys if it cannot reachagi-eements. ' '

2. Service in Great Lakes co~:PlaiIit;. 'The trips referenced byOreat Lakes were "'No
Crumb'" trips; Trips were organized and driven byTARTA drivers at minlmalcost to
outside organizations. The'~'"iver orgroup is assessed a chargeof$SO or $100 to cover
~elcosts and wear and tear en the vehicle. T~tA has stopped prG>viding''No Crumbn

trips. '
3. Headliner's Incident- TARTAentered intO ~agreementwilli the Verso OrOllP :through

, Aero Charters to p'rovide a shuttle from University of Toledo to Headliners and 'a coffee
house. TARTA~tatesithas a policyofno'alcohol ouitsvehi,cles and thednver did nat
know underage drinking was going on, T~TA~lln(> long~rtake wdrkthat potentially

,may involve underage drinking. "
4.· School Tripp~r service- T~TAprovide~ permissibie tripper service for ,school children.,
5. HO],iday Trolley Sleigh SeI:\'ipe;. J7ARTA provi4es holidayserviceutili~ng itslrolleys ,

,between two malls. The service is open to the public and listed ~11 TAR1;'A'sregular
scbedules. '

There are a number ofexceptions listed for providing charter service. , However, me Respondent
haS hot complied with the procedural prereqUisites for the excepti9nsand in soroeinstaJ\ces has
provided service that does not even,fall within an exc~ption.

The~egl\lations'clearly state that before a recipient provides charter service itmUst detenuine if
there is a.ny willing and ablech.arter operator. 49 C.F'.R. ~ 604.9(a).,In order to determine if there
is at leaSt one private charter operator willing and able to providetbeservice, the recipient must
complete a public participation p~ocess. 49 C.F.R. § 604.11 (a)~ The regulatioXlSunder 49 C.F.R.
§ 604.11(a) require that the recipient complete the following:' ,

(1) At least 60 days ,before ir 4esires to begin to provide charterservice...

(b) The public participation,process must ~t a minimum include:. . '..
'. (1) Placing a nOtice in a newspaper, or newspapers, of general clrculatlon Wlthln the

proposedgeograpmc charter service area; , , "
(2) Send a copy of the notice to all private charter.service operators~n the proppsed
geographic service and to any private charter service operator th~trequestsnonce;
(3) Send a copy of the notice to the United Bus O~ets of Amenca, 1300 L Street,
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NW., SUite 1050,WaShington, DC 2005 and the American Bus Association 1100 New
, ' , ' ,

YorkAvenue,SW,Sube 10SO"Washingron, DC 20005-3934.
(c) The notice muSt: ' . '

(l) State the recipientsnam~;
(2)'I?escribethe charter se:vice that the recipic;nt proposes to provide ~imited to days,

umes of day, geographIc area, and.categoriesofrevehll.e vehicle but not the
, '.' I' ,'.. .'

capacity or the duration of the charter service;
(3), Include a statem.~t providing any private charter operator.. ;at least 3Oda;ys... to

submitwrinen evidence...
(4) State the address to which the evidence must be sent;
(5) Include a statement mat the evidence ne~ess~ forme recipienttodetermirie' if a

private chaner operator is Willing and able includes the following: '
,(i), A statement that ~e private operator ha~ the desire and the physical capacity to
actually provide'tht::,catego'ries of revenue vellide specified,'arid
(ii) A copy of the documents to show that the private charter'operatorhastlle
requisite legalauthor1ty to provide the PfoPosedcharter s.ervice and that it'meet$
aU necessary, safety c~n;ific~tion, licensirigan~other legal .requirements to provide
~e proposed, charter service. . '

(6) Include a statemen;t tJtat the recipient ~haU review only that evidence submined by
the' deadline" shall complete' its review within 30 days of the deadline, and' within 60
days ofthe deadline shall ,inform eacb'private operator that submined evidence what the
results of the review are.
(7) Iric1udea statement that the reoipient shall notpiovide any chaner service using ",'
equipment or facilities ftll1dedunderthe Acts to the extent that there is at least one
willing and ab1e.private charter operator unless theredpient qualifies for onedr more of'
the exceptions in 49 C.F.R. § 604.9(b). '

Dlscussio.n

RecipienTS of federal tinancial assistance ~an providech.anerservice under these very limited
circumstances. In the absence of one ofrhe limited exceptio~, the recipiemsare pro~bhedfro"m
providing the service. 49 C.F.R. Section 604.9(a). ComplainfllltS allege that the Respondemis

,providing charter service utilizing both its buses and its trolleys. Compl'ainants alsp allege that
Respondent is utilizing a non-eXiSteDr compaDy roprovided.irect charrerservice and improperly
leasing its vehicles for direct charter service. Additionally, ComplainantS are asserting that nOlle
ofthe chaner exceptions' apply. Respondellt receives Section 5307 so it is required to comply
withthe charter regulations. ' ,

Respondent was found to be out of-compliance with the charier regulations during its reCe1;,lt .
triennial review. TARTA's wilting and aole detetmination notice was improperly worded, and
TARTA was informed to cease and desist providing charter service until it had properly gone
through the willing and able determination process as required by49 C.F.R. Section 604.11.
TARTAignored FTA's cease and desist order for three months and was ordered to cease and
desist three times before it flIlally obeyed the order.
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.A. AeToCharters Service

Respondent acknowledged in its re~popsedated September 17,2003. thanhetrips for the Crosby.
Garden Festival o£the Arts and theP,arade ofHomes were leasing TARTA vehiclesthiough Aero
Chaners. TARTA also acknowledged in its letterdated December 29, 2003,t:hat the Headlinel"s
shuttle service also involved the lea~ii1g ofTARTA vehiclestoAel'oCharters.··Respondent .
admits duitAero Charters has no vehicles and asearcli~n the internet reveals that its pholle
number is listed to a funeral home,a5 September Winds properly states, .Under the charter
regulations, vehicles can onlybe leased for capacitY or accessibility reasons to·private providers
(Section604,9(b)q), A,-ero Chatters does not qualify as a private piovidersoall ofthese
incidents constintte impr()per charter. .

)\dd~~10~ally,thec6ntractforthe Headlh~er's shuttle service showed TART.A's and Aero
Chaners's narnes·on·the contract. Ther~f(lre, it a'Ppearstha~TARTA itselfmayhave been
'rtmning a dir~ct charter s8rVicetmder the name Aero C~arters .. Either way, since.TARTA was
providing the charter service Wi*oul following the proper procedure for detet!Jlihing whether .
there were willing and able private providers', the Headliner's shuttle service constituted
impermissiblechaner service l\nder49C.F;R.'p~ 604·, .

B. "No Crumb" Service
. ,. .

The Resppndent a.cknowledges in its December 29. 2003. letterthat the charter service alleged in
the Grea'tLak.es:·complaint constitutEid ·'no cnunb" service: .TART~describesthis service as trips
organized and driven by TARTA'drivers atrninimal cost to outside organiiations',thedriver or
group was assessed, a minimal charge. These trips c1earlyeonstituted chaner underSection.
604.5(e). The Respondent does not even allege thatany.ofthechartere~ceptions applies. All the
·'110 cmmbwtrips constituted impennissible chaner, . ..

C, Weddings

TARTA acknowledges that it was pr~viding direct charters for weddingsllsingits troll;eys
because ithad agreements wjth local'private providers. fIowever. TARTA has nOt s\lpplied any
agreementS with Willing and able providers and during its recenttrieIirlialreviewi~ notice for
delermining willing and able providers wast'ound to be deficient be~ause it did not indicate what
type of service TARTA intended to provide. as required by Section 604.1 L .Anydirecrchaner
service that TARTA supplied using its trolleys co~tUted impermissible charrersexvice si~e it
had not compli~d with the requirements tor determining whether there were any willing and able
private providers asreq,uired under.Section 604.9. TARTA should also nOt have been advenising;
in the. phonebooknor on the intemet.lha7: it was offering direct chprter .service~ TARTA needs to
remove those advenisemeri.ts.

D.· Tripper Service

The ~vidence suppoTtsa finding that the school service TARTA is providing is ~ermis~ibl~
tripper service under 49 CFR Part60~,It is regularly scheduled ~asstransponanonWhICh IS open
to the public and it is listed on TARTA's regular scheduled pubhshed routes.
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E. Holiday·Shuttles

The holiday shunles using TAR.TA yehicles are permissi.blemass transponation. They are open
to the public Clhd'listed on regular pl:Jblisbed ·schedules.

F.ProcedtrralDetergrination

'The regulation· under 49.C.P.R. § 604.11 cl,earJy setS forth theprocedtrres for determining if any
willing or able privine charter operators e~ist. The onu,s is upon therecip,ient IQ provlde a"public
p~ut,icipationprocess."'At amini.mum. therecipieurlsrequiredto provicie,any private charter

.operatorwith at leaSt 30 days to submitwtinen evidence to prove that it is willing and able
1

and
.~hen itmu,stinfon:n eachprivate operator what the results are1at least 60 days before the deadline~

Inaddition to the notice1 the Respondent is required to send a copy ~f the notice to the United Bus
Owners· Association (UBOA)and the American Bus Association (ABA), whichit had not done.
49 C.F.R. § 604.1 1(b)(2) requires the Respondent to senti a "copy of the notice to all private
charter service operators in the propQs,ed geographic chaner'service area arid to any private .
charterser'Vice operator that requests. notice." Respondent faned losend copies to the UBOA· and
the ABA and also fail~d to send notice to September Winds. September Winds aHegesthatthey'
responded to the notice and never received n reply. . .

Until.TARTA detennines that there are no willing and able private pro~iders it should not be.
ope1'atinganychaners. Since TARTA received responses fromsevenpriva'te pnwiders as a result
of its recent Willing and able notictl•.itwilfnOt be able to provide any charter service until it has
reached written. agreements with-each oftbe private willing and able providers.. TARTA'can only
lease its.vehicles to private providers ilone of the limited exceptions applieslmder 49CFR
Section 604.9(b)(2).

.G. Alcohol {Jseon Chaner Trips

Complainants ha~e al1-egedthllt alcohol is present duriilg some ofRespondent's chaner trips.
FTA does not regulate the use Qf alcohol on charter trips... However, TARTA sho~dbe
cO\nplying with Ohio law regarding the conswnption ofalcohpl on its vehicles. The contract
provided by Ms. Chasteen indicates that "FARTA was alloWing the consumption of alcohol on its
vehicles. This fact is contrary rorept:esenmuons that TARTA made to fTA.. TARTA should also
be complying with Obio law with r~gard to the c(;msumption ofalcohol by minors.

Remedy

·Complainants have requested that Respondent,immediately cease and desb1 itschaner operations;
TARTA has stopped providing charter service pursuant to FTA's current cease and desist order.
[t is currently proceeding with the will~l1g and able de~ermination!)t()cess. Unti~ TARTA .
coniplctes the process it cannot resume chaner operanons. Also, it cannot provide chaner service
unless one of the limited exceptions applies.



Conchision and Or.der

FTA finds that Respondent has been providing impermissible charterservice and orders it to
cease and desist any such funher servic,e. ,Refusal to cease and desist in the provision of this
service coUld lead to additional pe~ties On the panofFTA. Additionally) the mileage for
improper chane! use should not accrue towards the useful life oft'he Federallyfunded vehicles

I .' •

In accordance with 49 C.F.R.. §604.19, tbe losingpanymay appeafthis decision within ten days
of receipt ofthe decision. The appeal ShOllld be seIittoJennaDoI'Il) AdmiriistratoI:.FTA, 400'
SeventhStreet, S:W., Room 9S28) WaShington) D.C. 20590;

Joel ." ninger.
Regi '. Administrator
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