SAFETEA-LU Philadelphia Outreach Session

December 5-6, 2005

Summary of Questions and Comments

The following provides a summary of the questions and comments received at the Philadelphia SAFETEA-LU Regional Outreach Session conducted December 5-6, 2005.  The main purpose of these sessions was to obtain input on the questions and issues which should be addressed in the forthcoming guidance circulars and/or regulations which will be issued to implement the changes in FTA’s program made by SAFETEA-LU.  

Thus, while it was possible to provide an initial clarification to some of the questions at the session, (these answers are included in the summary) the primary purpose of these notes is to summarize the questions asked and issues raised.  Where answers are included in the summary below, in general, they should be viewed as advisory.  

Final guidance on the SAFETEA-LU issues and questions raised will be provided in the guidance circulars and/or regulations which will be issued by FTA beginning later in 2006.

General Comments

1. States are limited in their ability to hire new staff to help manage the new programs and new program requirements.

2. Will grant recipients be given an opportunity, in addition to these listening sessions, to comment on changes in FTA’s program guidance?  [Yes.  Under a new provision in SAFETEA-LU, FTA will be issuing each new Circular in draft for comment prior to putting it into effect.  New Regulations will follow the normal Notice and Comment process, so there will be an opportunity for input on Regulations as well.]
3. What are the new requirements for Security in the planning process?  [Security is an emphasis area for FY 2006 Section 5305 Planning funds.  In addition, FTA will be addressing this issue in the upcoming rulemaking on the planning process.] 
4. It might be useful to bring in stakeholders to FTA to engage in work sessions to help develop the draft Circulars implementing the new programs.

5. FTA needs to clarify which programs and program requirements start immediately and which start only in Fiscal Year 2007.  [All programs, except Small Starts, begin in Fiscal Year 2006.  Small Starts begins in Fiscal Year 2007.  All of the program requirements begin in Fiscal Year 2006, except for the coordination planning requirement, which starts in Fiscal Year 2007 for the Elderly and Disabled (Section 5310) and New Freedom (Section 5317) programs.]
Rural (Section 5311) Program

6. What will FTA do to ensure that the National Transit Database (NTD) is capable of handling the new data that must be submitted for Rural Transit?  FTA should ensure that the data is of use, and that it is not submitted just to meet the statutory requirement.

7. How does the sliding scale match work?  Does it apply to all States, or just those in the West?  [The formula is provided for in 23 U.S.C. 120(b).  All States are included in the calculations.  There are two formulas, one of which is automatic, and one of which, while producing a higher Federal share, requires an agreement between the State and FHWA to be put into effect.  We are planning to use the same matching ratio as in effect in a particular State for FHWA’s programs.  So, if a State has the agreement with FHWA to use the higher Federal share, then that would be the share used for transit.]
8. Keep new program requirements as simple as possible.  This is particularly important when the amount of funding allocated is relatively small, and for newer participants in the program.
9. Are there additional funds available to help subrecipients respond to the new NTD reporting requirements?  [The significant increase in rural program funds should help, and the fact that up to 15 percent of Section 5311 funding can be used for program administrative costs such as these should help.]
10. The new NTD reporting requirements should not be that difficult to meet since most of the data is already available.
11. How will FTA treat subrecipients who operate both rural and urbanized area transit service when it comes to reporting to the NTD?
Job Access and Reverse Commute (JARC—Section 5316) and New Freedom (NF –Section 5317) Programs

12. Do the values published in the Federal Register for urbanized areas under 200,000 represent a possible sub-allocation?  [No.  They were published for information purposes only, which has turned out to be slightly misleading.  The State must establish a competitive process for selection of projects from amongst applicants from these urbanized areas.]
13. Small urbanized areas will have to weigh carefully whether the effort necessary to compete for JARC and NF funding is worth the effort.

14. FTA needs to make clear how the New Freedom and Job Access and Reverse Commute Programs work for urbanized areas with less than 200,000 population.
15. May a grantee use JARC funding for planning in FY 2006 to meet the coordination plan requirements?
16. The change in JARC to a formula program could hurt grantees that got larger amounts annual from the former discretionary program.

17. The New Freedom program should encourage innovative practices.

18. The New Freedom program should not include projects which prioritize rides by trip purpose.  

19. Transit riders should be represented in the process for selection of New Freedom projects at the State level.  Disability groups should also be involved in the plan development process.  Technical assistance should be available to rural counties and human service providers who have very limited transportation resources.

20. For JARC and New Freedom, FTA needs to clarify that the States must administer the funding for rural areas and urbanized areas less than 200,000 population separately.

21. FTA and the Department of Health and Human Services (DHHS) should encourage social service agencies to come to the table to undertake the coordination planning process.  [FTA is already working with DHHS through the Coordinating Council on Access and Mobility.  A key product was an Executive Order which made this very point at the national level.  We plan to continue to work with DHHS to carry out the Executive Order and to see that the message is transmitted all the way to the working level.]
22. Even though the allocation for JARC and NF for the smaller Urbanized Areas comes to the State to administer, it would still be useful to know what each individual Urbanized Area’s share of the total is, for planning purposes.  This is particularly true in multi-State urbanized areas, where we need some basis for splitting up the amount between designated recipients where there are multiple Designated Recipients serving the same Urbanized Area.  [While we can share the data, it must be stressed that the competition must be carried out at the Designated Recipient level and cannot be automatically sub-allocated to recipients.]
23. Metropolitan Planning Organizations should be part of the project selection process for JARC and NF, particularly to assure that projects are consistent with the planning process.

24. Is it possible that JARC funding allocations could be changed to include a floor based on prior year funding levels?  [No.  The formula in the law calls on us to rely on low-income population, and has no provision to consider prior year discretionary allocations.]
25. The coordination planning requirements should allow grantees to take account of prior planning efforts.

26. Under prior JARC guidance, local matching funds must be directly related to or attributable to the service being provided.  This should be relaxed to allow things like toll credits to be applied to the JARC program.  Can toll credits be applied?
27. FTA should define “locally-developed” coordination plans to include those developed by localities, counties, and MPO’s.

28. FTA should provide information about the various other governmental programs which could be used as local match.  [The Government Accountability Office did a study which identified over 60 such programs.  FTA can try to make the information in this study available to its grantees.]
29. The most success in coordination has been where local governments have been closely involved.

30. The Pennsylvania program which provides share ride services in rural counties for persons with disabilities may be a useful model for others to consider in the NF program as it does involve new service beyond Americans with Disabilities Act (ADA) requirements, consistent with the purpose of the NF program.

31. It is important that both capital and operating costs be part of NF projects.

32. The current structure of funding for human service transportation, with funds coming from a whole variety of programs in small amounts hampers efficient delivery of service.  It might be better if funding were consolidated at a higher level (State or federal) so that an area could get a single, larger grant to cover all of these needs.

33. The relationship between the JARC coordination plan, which had been required under prior law, and the new requirement for a coordination plan in JARC, NF and Elderly and Disabled needs to be clarified.  How much of the old JARC-only plan can be used?  What is the relationship between the JARC/NF/5310 plan and the metropolitan transportation planning process?
34. Is the process for the coordination plan envisioned as covering all three programs together?  Would it be under the direction of the Designated Recipient, or the MPO as part of the metropolitan planning process?  [Initially, FTA believes that the plans should be done together.  But since the requirement is not in the planning part of the law, the relationship between the planning process and the coordination planning requirement will have to be developed.]
35. There is a potential for conflict in that if an agency is running the planning process and then soliciting project proposals, there may be an embedded bias toward the designated recipient.  What level of oversight will there be to assure that other potential recipients get to compete fairly?

36. Can’t the experience under FTA’s United We Ride program be applied to the new requirement, particularly since many States have already started to develop model plans and processes as part of that program?

37. If a NF project involved extending paratransit service beyond the ¾ miles required under ADA, could people without disabilities use the service?  The more you open up the service, the more you make a service viable, as long as it doesn’t interfere with the original purpose.
38. How final does a plan have to be to be acceptable?  Funding should not be inordinately delayed waiting for a plan to be perfected.

39. Would accessibility to transit offices where the public comes be an eligible expense under NF?  [The law says that eligible expenses are transportation service above and beyond the ADA.  Providing more information on this definition is a key issue to be resolved.]
40. There should be a phase-in approach taken to the coordination planning requirement.  The plan should be considered a work-in-progress, rather than a static document.  It may take all four years of the authorization period to develop the plan to the level of detail which agencies really want.  Funding should not be held up during that period.  Small, implementable steps should be eligible, rather than expecting to have a full blown program in place before funding is made available.

41. FTA needs to clarify that the plan is for coordination, not necessarily specifying individual projects to carry it out.

42. FTA needs to clarify how and by whom plans will be reviewed.  [FTA does not expect to review the plans.  But the plans will have to meet some basic requirements before designated recipients can accurately certify that the projects are drawn from the plans.]
43. Are there plans to include requirements to participate in the coordination planning process under SAFETEA-LU in other Federal programs?  [At this point, no.  However, the requirement itself, and the possibility to use other program funds to match FTA funds is viewed as an incentive for these other agencies to participate.  We are aware that some DHHS agencies, such as the Administration on Aging, are preparing guidance to their recipients encouraging participation.]
44. Continuation of existing JARC programs should be a consideration in the project selection process.

45. Are services already operated beyond ADA requirements (such as outside the ¾ mile requirement) eligible under the NF program?

46. FTA should encourage use of the MPO’s as the forum for the coordination planning process.  MPO membership includes many of the same agencies involved in human service transportation, particularly local governments.

47. Local Development Districts may be a useful basis on which to do local coordination planning.

48. Transit agencies should be allowed to proceed with projects even if the coordination planning requirement is not fully met, if they can document that they made an effort to bring human service agencies into the process, but they chose not to do participate.

49. What has FTA done to encourage sharing of information between existing JARC program providers about “best practices?”  This is particularly important for areas facing a reduction in funding compared with the amounts they had received when JARC was a discretionary program.
50. Some social service agencies are cutting back their contributions of other Federal funds (such as TANF) to JARC or other coordination projects as they face budget constraints and are focusing more on their own core responsibilities.
Urbanized Area Formula Program (Section 5307) and Growing State and High Density State Formulas (Section 5340)
51. Does the Small Transit Intensive Cities formula count services which are provided seasonally?  [The formula is based on the annual total amounts of service provided, so service which is provided for only part of the year counts toward the annual allocation.]
52. Will FTA lay out the details of each of the formulas?  [The formulas are laid out in the law.  The data we use comes from the National Transit Database.  The annual apportionments Notice does include some information on how much funding each of the formula factors generates.]
53. Will FTA lay out how much funding comes from the new Small Transit Intensive and Growing States and High Density Formulas?  [The Conference Report calls on us to publish a single allocation which includes funding from these new formulas.  However, we will make the details available through our Regional Offices.]
54. How is the Growing State formula funding allocated between Urbanized and non-Urbanized areas?

55. FTA needs to provide the information to allow the funding to be sub-allocated between States in multi-State Urbanized Areas.

56. FTA needs to better explain how the High Density formula works.  Is it calculated at the State or Urbanized Area level?  [It is calculated first at the State level. The amount calculated for the qualifying States is then sub-allocated to the Urbanized Areas within the State.]
57. How does the change in the Transit Enhancement requirements work?  Does the certification apply at the Urbanized Area level, the Designated Recipient Level, or the Grantee level?  [FTA is working to clarify this issue, and expects to issue further guidance on the subject.]
58. Is there a linkage between the requirement that at least 1 percent of Urbanized Area formula funds be spent on security and the joint rulemaking required for Department of Homeland Security (DHS) transit security grants?

59. Can local operating funds used for Safety and Security count toward the requirement that at least 1 percent of Urbanized Area formula funds be used for this purpose?

Fixed Guideway Modernization

60. Is their any change to the 7 year rule with respect to eligibility for Fixed Guideway Modernization Program funds?  [No.  Neither the formula nor the eligibility requirements changed.]
61. Is there a way to get an earmark for rail cars outside of the New Starts process?

New Starts (Section 5309) and Alternatives Analysis (Section 5340)
62. How will the New Starts and Small Starts regulations be handled?  Together?  Separately?  [FTA will first issue an Advance Notice of Proposed Rulemaking on Small Starts.  FTA will also issue draft Policy Guidance on New Starts for comment.  FTA plans to do listening sessions on both in February and March, and then issue a single Notice of Proposed Rulemaking on both later in 2006.]
63. How will Fiscal Year 2008 New Starts submissions be handled?  [The guidance issued in draft early in 2006 will address this issue.]
64. How will the Section 5339 Alternatives Analysis program grants be administered?

65. Has FTA clarified the definition of eligibility of non-fixed guideway activities for the Small Starts program?  [This is a subject covered in the ANPRM for Small Starts, and remains a key issue.]
Bus Program (Section 5309)

66. What is the status of the Bus earmarks for Fiscal Years 2007 and beyond?  Are they “guaranteed?”  [While these funds are now “contract authority” just like FHWA funds, until FTA has sufficient cash reserves built up to assure that it could pay grants at the start of the fiscal year, FTA feels that it is prudent to wait to make these funds available for obligation until each year’s appropriations process makes the cash available to do so.]
67. Can FTA expedite the Bus Program earmarks by allowing grantees to apply for the full amount authorized, rather than having to wait for each year’s funds to become available?  Perhaps there is some way to go through all of the process, including Department of Labor certification, except the actual obligation of funds, and then simply add the new funds each year when they become available for obligation.

68. FTA needs to make clear how the various bus earmarks for very similar projects are to be handled.  [The earmarks are additive.  So if one project is covered by several earmarks, it can be handled as a single grant.]
Program-wide Changes

69. Shouldn’t FTA subject the changes to the Master Agreement to the requirement that “binding obligations” be subject to Notice and Comment?  [The Master Agreement itself refers to compliance with FTA’s Regulations and guidance Circulars, which will be subject to Notice and Comment.]
70. Does the change in allowing grant funds to be used for debt service reserves apply to issuance of bonds or for other debt instruments as well?

71. How is FTA going to implement the change in requirements for public hearings in the environmental process?  What is the process going to be to determine which projects are “significant” and thus require a hearing?  [This is to be covered in the rulemaking process for the planning and environmental law changes.]
72. Has FTA established a schedule for the various rulemakings required by SAFETEA-LU?

73. FTA should take over the transit security grant program from DHS.  They have different and conflicting grant requirements.

74. Will there be more definition on the eligibility of the intercity bus portions of intermodal terminals?

75. Will there be an opportunity to revisit the National Transit Database reporting requirements?  Simplification, and assuring that no more data than needed is required to be reported, is desirable.

76. DHS adopt look to the certifications and assurances given to FTA in the administration of their security grants to transit agencies.

