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Dear Mr. Dostal:

The Federal Transit Administration(FTA)~ completed its review and investigation ofthe
cotn}llaints filed by MotorcoachMark~g Intemation8l, Inc.~ Fame Tours.lnc~, and the United
MotorcoachAssociatiop that principally allege certain bus service provided by the Metropolitan
TraIisit Authority ofHarris County; Texas, (Houston METRO) in connection with the annual'
HCsuston Livem;ock Show and Rodeo (ltodeo) was in violaiionofthe PTA's Charter Service
regulation, 49 CFRPan 604. As each of$e three complaints sets forth essentially the ~ame

.aIIegations,this letter Will seIVeas the FTA's re~onseto all three ofthe complaints.

SpecmcallY,'it has.firstofall been alleged that the City ofHouston, Texas" formanyyears:has
awarded a contract to Houston METRO for the proviSion ofbus serviccin connection'With the
Rodeo and, consequently, HolistonMETROis providingchaiterservice for the Rodeo,with
federally funded equipment in violation of the FrA'sChanerService regulation. SecondlY~lt is '
alleged that Houston METRO, as a public transportation provider,:bas 'engaged in a monopoly'with
its spechl1 event bus seIVice in Houston, Texas~ Finally; it is alleged that Houston METRO :'
improperly uSes federally funded buses to e}{clude many private operators from competing for
charter service for the Rodeo and other special events.·

With respect to the first allegation in the complaint concerning impenirlssible Charter service being
provided by Houston METRO in connection with the Rodeo, the FTAhas conducted a thorough ,
review of the role and manner in which Houston METRO has provided the bus service in this case.
As a, pa..'1: ofme analysis to det~ewhether the Rodeo service provided by Houston ME1R.O 41
this case is impermissible charter service or permissible mass transportation, it will be helpful to '

. review the. definitions of the terms "charrer service':.and ''mass transportation" as they are defined
in the PTA's Charter Service regulation and in the Federal Transit Act, respectively.-



The term "charter service" is deflnedin 49 CFRSection 604.5(e) as follows:

[T]ransportation using buses or vam,Ci; facilirlesfunded.under the
Acts of;a group ofpersons\v,ho p~uant:to a common purpose.. .
under a single contract, at a fixed.charge for the vehicle or service>
have a;cquired the exclusive use.ofllie ,:ebicle orservice to.travel
together under an itinerary either specified in advance or modified
after having left the place oforigin. .

The term "mass transpottation"is defined in·the Fede~ Transit Actat 49 U.S.C.Section5302(a)
(7) as follows: . . .

Mass transponation Uleans 1ranSportation·by.a.conveyancethat·
provides regular and continuing general or'special transportation
to the public, but does not include school bus, charter, or
sightseeing transportation.

,
Although pernaps not readily apparent from the above defuntions,based on the l~gnage in the
preamble to the FTA's Charter Service regulation, 52 Fed. Reg. 11916 (April 13, 1987). and many
FTA administrative decisions that have since interpreted these defuiitions,there are three .
important charactenstics thatdisrlnguish "mass tranSportation" from "charter seIvice".

The first characteristic ofmass tran5ponation is that the service provider mustexercise a
significant dFgree ofcontrol bver the transportation. Byc~mtrast, an operator that provides charter
service typically does not possess any contiol in establishing> for example, the schedule ot trip
destination.. Therefore~ to determine the degree of contiol in this case~ the FTA must·ascenain the
extent ofHouston :METRO's role in eStablishingthe schedule~,fares, and the routes ofthe service.
A second, characteristic ofmass tranSPortation is that the service must be designed to benefitthe
public at large and not some special org3niza.ti,on or group.6fpersons. Charter service, on the other
hand, williIivolve a single contract for transportationbetW~en the service.provider and an ,
organization or a group ofpersons. Thus, theFTA will examine bow the service was sttUctured in
this case and whether the s~ice in this ~asewllS intended to benefit an organization ratbet than
the general public. Finally, the·third characteristic ofmass transportation is that the serVice mUSt
be open to the public and not be closed.;door service. As charter service is service exclusively for
an organization or a group ofpersons, the FTA will review whether the public was notified ofthe
availability ofopen-door service in this case or whether·the ,service provided·to .the Rodeo was
·closed-door service to the patrons of the event Therefore, in vieW oithe foregoing characteristics,
the FI'A conducted the following analysis ofpertinent aspects of the service providedby Houston·
METRO in this case to determine Whether Houston METRO,engaged in impermissiblechaner
service or permissible mass transportation.

A.

Did Houston METRO exercise a sufficient degree ofcontrol over lhe schedules, fares,routes, and
~he equipmenr that would be usedro provide the service?

The record reflects that Houston METRO entered into a one-y~ar contract - as it had done in
previous years -:" with Houston Livestock Show & Rodeo, Inc. (Corporation), a non-profit



corporation that sponsors the Rodeo, to coordinate arid provide transportation services for this
annual event. ,Tbisone..year contractbetween Houston METRO and the Corporation, however, is
not a·'single contract" as that term is used in'the defuiition ofcharter service because the .
recipient's controlofthetransponation is not signitic'antly dimini~ed by the tenns ofthe contract
Rather than requiring Houston1v.lliTRO to provige~ottationundera single contract to a
specific group ofpersons at a' fixed charge using a cenain number and type ofvehicles, the contract
in this case essentially amoUilts to a cost-sJ1aring arrangementwhereby the Corporation will
participate in fifty percent (S?%) o.fthe fully allocated cost f01tr~ortation service provided by
Houston METRO m connection WIth the Rodeo. Indeed, as to the Issue ofcontrol,'Article 1· ofthe
contract specifically provides in relevant part that the C01poration"shaU.exercise no control over
METRO's employees, servants, agent$~ subcontractors or representatives, nor the method or means
employedby METRO Wthe perfonnance of such work or services". Article 2 oime contract, on
.the other hand, provides that Houston METROwould provide transportation servic~ on 4'routes
specified by' the COIporation.' While there is a partialconflict between Arti~leJ ofthe contract
.that allows' Houston METRO to have, .complete control ovetthe"method and meaIis"·of
transportation and Article 2 that allows the Corporation to $peeifY ''routes'', it is the FTA;s view
that the Article 2 provision does notper seappreciably detract from the overall degree oicontral
exercised by Houston METRO in this case. In.fact, 'the record further supponsthat Houston
METRO, not the Corporation, determines wl1.at level ofsemce will be required, what number of
buses will be used~ what type ofbuses will,be used; and what schedules will be operated.
Moreover, with respect to the fares that are charged for the tra.nsportation, the record reflects that
Houston METRO, not the Corporation, establishestheindividu~l fares for the transPortation .
provided during the Rodeqbased upon an esrnnateofthe fully allocated costs and projected
ridership. Clearly, therefore, based on the ~press terms .of the con~act and the facts in this case,
Houston :METRO, not the Corporation, exercises S),lbstim.1ialcontrol over the ''method and means"

. in providingtransponation in connection with the Rodeo.'

In addition, it is noted that the degree ofconlrol exercisE}(! by the reCipient in this case is clearly
distinguishable from that eXercisedby a grant recipient in a recent case decided by the FTA on
January 2,2003, involVing the Rochester-Genesee Regional TI'allSPortation Authoriur (RGRTA).
Among the findings in the RGRTA case vyhereby it was determined that the grant recipient.
provided impemrissible charter,service in connection with an annual golf tournament, the FTA
specifically found that the event sponsor, rather than the recipient, eXeJ'l:;ised control over the bus
schedules, the number ofbuses. and the type ofbuses that would be used for the service. That is
clearlY not the case in this instance because Houston METRO possesses control over virtUally all
aspects of the service whereas, by contrast, in the Rochester-Genesee case tlhe' recipien:t in fact had
very limited control of the service. Accordingly. based on the facts in this case, the record
establishes that Houston METRO exercises nOt only a sufficient, but a substantial, degree of
control over the schedule, fares, and the equipment that are used to provide service in connection
with the Rodeo.

.B.

Did Houston METRO design the servic~lo benefit the public at large or the Corporation?

:Reviewingthe record in this case, it isapparem that Houston METRO. wi~ly ad~ertis~d to'~e
pUblic the availability ofthe mmsponation s~ce tb~t would.be pro\'1dea :n conJU:Ylctl.on v.:th the
Rodeo. Specifically, Houston METRO published notice of this tran~onatlon service m pnnted
materials, such as in printed bus schedules and in daily newspapers m the Houston, :Texas, area,



and further made spot announcements ofihe availability ofthis service in the electronic media in
the Housto~TexasJarea. In addition,Houston METRO posted notice of the availability ofthi~

.transportation on its internet website..There is no evidence in the record to show that Houston
:ME~OsoUghtto limit service in this case to the c.orPorationor only to patrons who would attend

. the Rodeo. To the contrary, the record woilldre.f).ect tb,atHouston METRO designed and
adverti~ed this transportation service to clearly benefit the public at large and not just the

.Corporation:

Did Houston METRO provide open-door or closed-door service?

To detennine whetherthe service provided by Houston~TRO was in fact "open-p.oor"service,
the FTA often considers the intent ofthe recipient in offering the .service. TIPs.intent·canbe .'
evidenced in part bytheeffons that the recipient has taken to market the servlce lothe pUblicL .
GenerallY1 this e~oIt Js best evidenced by publication ofthe servibe in the recipient's preprinted
schedules. Washington Motor Coach Association'v. Municipality ofMetropoliran Seattle.WA-·
09/87-01 (March 21. 1988)..In addition, efforts by the recipi~t to market the service to the public
will also be taken into consideration. BlueGrass Toursahd Charter v. LexingronTransir . '
Aurhority. URO-m-1987.AB discussed above, Houston METRO widely advertised the service to
the public and notic~of the service was :further·placed in printed' notices and buS schedules.
Moreover, in response to the PTA's direct inquiIy, Houston METRO has represented that the
service offered mconnection with the Rodeo is open-door1 and not closed-door,serv1ce to the
public. As open..door service, anyone may pay the fare established by Houston METRO and be
entitled to rise rheservice. Furthermore, the FTA's review ofapublic advenisem.entthat includes
infomlation regarding the service fOIthe Rodeosuppons Houston METRO's representation that
se±Yice Was not limited exclusively to patrons who attend the Rodeo but rather the record would
reflect that the service was available to anyone who paid the fare.' . .

Accordingly, based on the foregoing review and analysis ofthe facts in this case1 it is theFTA's
finding that the transpoItation service proyided by Houston METRO in connection wi~ the Rodeo
does not constitute.impermissiblecluuter service..·Rather, based on the facts in this case. the FTA
finds that the transportation service provided by Houston METRO in connection with the Rodeo is
cousistent with the elements of"mass transportation" as this tern:iis defined in the FederalTransit
Act and as it hasbeen interpreted by the FTA. Moreover, theFTA finds that the service is ."regular
and continuing" because Houston METRO has provided service for this event - whic~ has been
held annually in Houston for over sixty years - on an annual basis for a considerable number of
years. In·addition, it is the FTA'sfinding that the service is ""general service" because it is "open-
.door" service that was designed by Houston METRO to benefit the public at large.

The second allega.tion in the complaints states that HoUston METRO uses FTA-funded buse~to

engage in. a monopoly with special event bus service in Houston, Texas. However. the record
reflects that there are only thirteen (13) special events, includiilg the R.odeo, for which HO\lston
METRO participates in or coordinates 1ransportationservice. On the other hand, it is estimated by
the C-reater Houston Convention & Visitors Bureau that there is an average of250conventions per
year in theHouston area and this figure does not include smaller conferences and other .events. As
Houston METRO coordinates and participates in service for only tbh"1:een (13) special events,
which represents only a very small percentage of thetotal number of conventions and other special
events that are held annually in the Houston area, there is thus no evidence to support the allegation



that Houston METRO has established a monopoly over the provision ofspecial event
transportation service inHousto~Texas.

The third allegation coneems Houston METRO's .r';tlfr in the thirteen (13) special events for which
it does participate in o~ coordinate service and w~etherit improperly excludes private operators
from these events. The facts reflect that Houston METRO -as the public transportation agency for

.the greater Houston metropolitan area - issued and widely advertised an invitation for bids on
September 21, 2001 •.10 solicit private operators that would be interested in providing. special event
rransponation services for thirteen (13) ~vents, including the Rodeo, in the Houston area during
calendar years 2002 and 2003. This invitation forbids, however, was not a federally funded
solicitation and therefore it was not.subject to the FTA's procurement requirements·in Circular
4220~lD (now Circular 4220.1E), ~'Tbird Party ContractingRequirements", although it appearS
that the procedures used by Houston METRO in the selection ofprospective contractors were
nonetheless substan.tia11y in ~cordance with the principles and requirements ofCirc:ular 4220~lD.

Although·not subject to the FTA's procurement requirements, Houston METRO has provided·
information to the FTA regarding the selection process. Assuming that the service providedby
Houston METRO in connection with these other eventS is oonsistent with the manner inwhich
service is provided for the Rodeo, the service will be deemedper,missibleo mass trat:LSP0rtation. &
tathe selection process, Houston METRO·advises that the invitation for bids invitM prospective
contractors to provide' a schedule oOlvailable vehicles andrevenue,:"hour prices for providing I

transportation service for tlle Rodeo and twelve other special events in calendar years 2002 a:qd
2003. Based on the data provided by the interested private operators, Houston METRO selected
qua1ifiedoperators to participatei~ providing service for the·Rodeo and other special·~entsbased
on needandlhe contractor's equipment availability and relative cost-effectiveness. In addition,
with respeC't to service in connection with tlte Rodeo, although HollSton METRO provides much of
the service,. it is the FTA's understanding that private oPc:ratorS, in accordancewith or.in addition
to this selection process, in fact provide the largest numberofpuses for this event. Therefore•.
having reviewed the selection process utilized by HoUston METRO for the participation ofprivate
charter operators in providing service for the thirteen (13) events, it is the FTA's view that the.
selection process appeared to ·be based primarily on vali~ objective criteria and Houston METRO
employed this process in a fair manner to obtain the participation by many,. but not all, private
opetators who responded to the solicitation.

. . .

Pursuant to 49 C.F.R. §604.19. the losing pany or parties may appealthis decision with ten days of
receipt ofthis decisio:Q... ·The appeal should be sent to· Jeonifer Dom, ~dministrator,FTA, 400
Seventh Stteet,S.W., Room 9328, Washington, D.C. 20590r -

Ifyou have any questions or commenTS regarding this decision or the appeal procedure, please feel
free to.call Eldridge Oncp,Regional Counsel, or me at (817)978-0550..



cc:: United Motorcoach Association
Fame Tours, Inc;
ShirleY DeLibero




