


















provided for a regular route; they only depict a few stops with a small map not to scale.
RGRTA's school bus routes are not integrated with its public transportation system routes and are
not shown on its regular system maps or timetables.3 Therefore, it is clear that these routes do not
qualify as public transportation tripper service. Our survey of routes displayed in Appendix A to
the Union's June 25 Submittal/Frisch Affidavit demonstrated that the routes that RGRTA began
operating in September 2006 for RCSD closely parallel those previously operated by Laidlaw.
From this review, it is clear that these routes replace or substitute for private school bus service in
direct contravention of the purpose of FTA regulations.

The sheer magnitude and number of routes that RGRTA is systematically taking over from
private school bus providers (whether "Category 2" or "Category 3" routes) and which are then
subsidized by RCSD, demonstrates the nature ofRGRTA's service. RGRTA stands to receive
over 7 million dollars for the upcoming school year in RCSD subsidy for transporting school
students. This is a massive displacement ofthe private school bus operator and amounts to
exactly the type of daily competition to and from the schools which the Chicago Transit Authority
decision found the statute was intended to prevent. RGRTA competes directly with private
providers with Federally-funded buses.4 RGRTA operates a school bus system that stands alone,
confers no additional benefit to the general public and absorbs Federal resources that would
otherwise be available for public transportation purposes5

•

C. Exclusive School Bus Service

RGRTA placed heavy emphasis on the requirement in FTA regulations at § 605.14 that a grantee
must enter into an agreement with FTA that it will not engage in exclusive school bus operations.
Citing this, RGRTA justifies its current school service as technically non-exclusive. RGRTA
claims that its service is open-door and that anyone can board. Although FTA has explained
above why the service is not public transportation in the first instance and how the service, if
allowed, would completely defeat the purpose of the school bus prohibition, we will address what
makes service "exclusive."

In an October 12, 1982 advance notice of proposed rulemaking (subsequently withdrawn for lack
of need by 55 Fed. Reg. 334, Jan. 4, 1990), FTA analyzed what would constitute "exclusive"
school bus service in order to seek public comment on whether prohibited service was being
conducted. FTA proposed six factors which could be considered in determining what is
"exclusive." See 47 Fed. Reg. 44795,44804. The factors pertinent to the analysis at hand are:
whether the service operates only during school hours and during the school year; whether the
school bus routes are part of the recipients' scheduled service; whether the route's origin and
destination is a school; and whether the bus service only takes students and school personnel to
and from school. From these factors, it is clear that "exclusive" does not mean that if one or more
members of the public are capable of riding a bus, then the service would not be exclusive.

3 RGRTA in its March 20, 2007 letter suggested that it could print a separate map for tripper routes; however, they
preferred not to integrate these routes with its regular public transportation route map.
4 That RGRTA took over routes previously operated by Laidlaw before September 2006 is also substantiated by the
Frisch Affidavit, paragraph.2.
5 Moreover, our regulation provides that a "grantee agrees that it will not engage in any practice which constitutes a
means ofll.voiding the requirements of this agreement..." 49 C.F.R. § 605.15(a) (2). RGRTA's extensive operation

and the way in which it has been structured, clearly amounts to a means to avoid the school bus requirements.



Exclusivity is determined by a combination of factors which, when weighed together, reveal
whether the service in question is public in nature or not.

RGRTA stated in its March 20, 2007 letter that it picked up approximately 6500 non-student fare­
paying passengers which demonstrates that the service is not exclusive. RGRTA has also
acknowledged, however, that this represents an insignificant proportion of the riding passengers.
Furthermore, we do not know what percentage of these riders may be school personnel and,
therefore, a part of school bus operations. As FTA stated in its Decision, although technically the
service may not be 100% exclusive under RGRTA's analysis, from RGRTA's own statements
and the manner of operation, it is clear that the service generally and substantially transports
school students and that it does not meet the needs of the general public. RGRTA's routes do not
operate like public transportation routes and they compete directly with private providers
substituting its service for school bus transportation. This is the same type of system-wide
service that private operators would normally perform and is in direct competition with private
operators.

Conclusion and Order

FTA hereby reaffirms its earlier Decision that the substance ofRGRTA's service contravenes the
purpose and intent of the statutory school bus prohibition and FTA's regulations. FTA finds that
RGRTA's school bus services with route numbers over 2006 are prohibited school bus operations.
Routes of this nature, which are designed primarily for school children rather than the general
public and which constitute daily competition with the private sector provider, are not public
transportation and are prohibited. Therefore, in accordance with 49 C.F.R. § 605.33, it is ordered
that RGRTA cease and desist and not reinstitute such service prior to the commencement of the
fall 2007 academic year.

In addition, SAFETEA-LU mandates that FTA must bar a recipient or operator from receiving
Federal transit assistance in an amount the Secretary considers appropriate if it finds that a
recipient has violated its school bus transportation agreement. 49 U.S.C. § 5323(f)(2). FTA finds
that it is appropriate to bar RGRTA from receiving an amount not to exceed the amount it has
received in subsidy for school bus operations in the 2006 school year, less the amount of
documented direct variable costs that RGRTA incurred in operating the service. RGRTA is
directed to provide information that FTA can use in calculating this amount within 60 days of this
decision.
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This decision is subject to judicial review pursuant to the Administrative Procedures Act, 5
U.S.C.701-706.

Briafz~~-~
Regional Administrator

6 Routes between number 99 and 200 (Cates0O' 1) are routes that are not within the scope ofthis decision and. some
ofthese routes. have been previously determined to be public transportation.


