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CHAPTER II

MANAGEMENT OF REAL PROPERTY, EQUIPMENT AND SUPPLIES   

1. DEFINITIONS.  The following definitions apply to FTA property management standards.

a. Acquisition Cost of Purchased Equipment means the purchase price of equipment.  This is the net invoice unit price, including the cost of modifications, attachments, accessories, or auxiliary apparatus necessary to make the equipment usable for the intended purpose.  Other charges such as the cost of inspection, installation, transportation, taxes, duty or protective in-transit insurance should be treated in accordance with the grantee's regular accounting practices, as separate line items.  The cost of items separately installed and removable from rolling stock, such as fare boxes and radios, is treated as a separate acquisition and not as part of the cost of the vehicle.

b. Air Rights .  That space located above, at, or below (subterranean) the surface of the ground, lying within a project's property limits, is defined as "air rights."

c. Brownfields.  The U.S. Environmental Protection Agency (EPA) defines "brownfields" (one type of contaminated property), as abandoned, idled, or under-used industrial and commercial land, often found in urban areas, where redevelopment is complicated by real or perceived hazardous contamination.  These properties have lower levels of contamination than Superfund sites, but they are a health risk and economic detriment to the communities where they are located.

d. Equipment Inventory means a physical inventory of  property taken and results reconciled with the property records.

e. Equipment  means all tangible, nonexpendable, personal property that has a useful life of more than one year and an acquisition cost that exceeds $5,000 per unit.  Includes rolling stock and all other such property used in the provision of public transit service.  A grantee may use its own definition of equipment provided that such definition would at least include all equipment.

f. Excess Property means property which the grantee determines is no longer required for its needs or fulfillment of its responsibilities under an FTA assisted grant.

g. Excess Real Property Inventory and Utilization Plan means the document which lists each real estate parcel acquired with participation of Federal funds that is no longer needed for approved FTA project purposes and which states how the grantee plans to use or dispose of the excess real property.

h. Incidental Use of Project Property and Equipment means the authorized use of real property and equipment  acquired with FTA funds for purposes other than provision of transit service.  Such use must be compatible with the approved purposes of the project and not interfere with intended mass transportation uses of project assets.  Air rights licenses and leases are treated as incidental uses and not as disposition of excess property.

i. Market Value means the most probable price which equipment should bring in a competitive and open market.

j. Net Proceeds from the Sale of Project Equipment and Real Property means the amount realized from the sale of property no longer needed for transit purposes less the expense   of any actual and reasonable selling and fixing-up expenses.  Net proceeds from equipment means that selling expenses of $100 or 10 percent of the sale price, which ever is greater, can be deducted  to achieve net proceeds, in lieu of actual selling costs.  

k. Real Property means land, including affixed land improvements, structures and appurtenances.  It does not include movable machinery and equipment.

l. Service Life (Useful Life). Service life of revenue rolling stock  begins on the date the vehicle is placed in revenue service and continues until it is removed from service. See Chapter I; and C 9030.1C, Urbanized Area Formula Program: Grant Applications Instructions; and C 9300.1A Capital Program: Grant Application Instructions.

m. Straight Line Depreciation.  The value of a revenue passenger vehicle is depreciated on a straight-line basis over the service life as a percentage of cost.   The Federal interest in rolling stock is determined on the basis of straight line depreciation over the service life of the asset.   That is, a 12 year minimum service life depreciates 1/12 of its original purchase price each year.  The FTA interest in that vehicle therefore decreases each year by 1/12 of the amount of the Federal grant that was awarded for its purchase.

n. Supplies mean all tangible personal property other than equipment.

2. REAL PROPERTY.  The following requirements govern the acquisition, use or disposition of real property purchased with federally participating funds.  

a. Acquisition of Real Property and Relocation of Persons and Their Personal Property.  Acquisition of real property and relocation activities necessary to secure property for a project in which there will be Federal funds must be carried out pursuant to the requirements in the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (the Uniform Act), as amended.  The Uniform Act is implemented by regulation (49 CFR part 24). 

The objective of the Uniform Act is that owners of real property to be acquired for Federal and federally assisted projects be treated fairly and consistently; that persons displaced be treated fairly, consistently and equitably; and that acquiring agencies implement the regulations in a manner that is efficient and cost effective.  The regulations implemmenting the Uniform Act are very specific in naming the means to achieve those legislated objectives.

(1)    Summary.  Following are examples of acquisition and relocation actions required in    49 CFR Part 24: 

(a) Acquisition:

1 Before making an offer to the property owner, the grantee must first establish market value of the parcel to be purchased.  Market value is to be established through a current appraisal and appraisal-review.  The owner has a right to accompany the appraiser during examination of the property.

2 No owner shall be required to surrender possession of real property without either payment of the agreed purchase price to the owners or deposit of the established just compensation in condemnation court and available to the owner.  The grantee must expeditiously reimburse property owners for actual, reasonable, and  necessary expenses incidental to transfer of title.

3 If the acquisition leaves the owner with an uneconomical remnant, the   grantee must offer to acquire that remnant.  An uneconomical remnant is defined as a parcel of real property in which the owner is left with an interest after the partial acquisition of the owner's property, and which the acquiring agency has determined has little or no value or utility to the owner.

4    Any decrease or increase in market value caused by the project or caused        by the likelihood that a particular property is to be acquired for the project will be disregarded in determining just compensation for the property.

(b) Relocation:

1 Early provision of written explanations of acquisition and relocation programs.

2  No individual, family, partnership, corporation or association will be required to move without at least 90 days advance notice.

3 In the case of residential displaces, the 90-day notice must also include the availability of at least one comparable replacement dwelling.  Rental assistance and replacement housing payments are provided to make the dwellings affordable
4.   All displacees--both business and residential--are reimbursed for certain  moving expenses.

5   There must be as many residential dwellings available as there are families who will be displaced.  The dwellings must be comparable to the ones from which the persons are displaced.  In addition, the comparable replacement dwellings must be decent, safe and sanitary; located in the same area or in areas generally not less desirable in regard to public utilities and public and commercial facilities; reasonably accessible to the displacees' places of employment and within the financial means of the displaced families; and adequate in size to accommodate the occupants.

6   Replacement housing must be open to all persons regardless of race, color, religion, sex, or national origin.  

In addition, the grantee should inform itself of State laws regarding compensation for real property and requirements for relocation of persons and personal property.

Contaminated Property (including Brownfields).   Appraisals should consider the effect, if any, the contamination has on the market value of the property being valued.  Appropriate due diligence for contamination should have been conducted as a part of the NEPA process and discussed in the NEPA document before selection of a brownfield site in a capital project.  The results of the due diligence should be given tothe appraiser since the information should prove useful in estimating market value. Federal and local environmental regulatory programs originate from statutory laws and regulations, therefore words and terms often possess specific legal definitions.  For convenience we use only the terms, "contamination" and "hazardous material."  These terms should be interpreted broadly to include all contaminants that can affect property value.

The legal responsibility for hazardous material clean-up and disposal rests with parties within the property title chain and with parties responsible for the placement of the material on the property.  Grantees must attempt to identify and  seek legal recourse from those potentially responsible parties or substantiate the basis for not seeking reimbursement.

During the NEPA process, the grant applicant will have considered not only the estimated project cost of appropriate  remediation  (remediation being any action, developed in consultation with appropriate regulatory agencies,  to reduce, remove or contain contamination), the applicant will also have considered and taken action regarding the short and long-term liabilities associated with brownfields. 

To encourage the complete assessment of contamination prior to project decision-making, FTA generally will not participate in the remediation of contamination discovered during construction whose encounter was not anticipated.

The grantee should contact FTA for technical assistance regarding contaminated property.

(3)   Appraisals.  

(a)   General.  Except as discussed below, an offer of just compensation  will be established on the basis of a recent independently prepared appraisal that estimates a fair market value.  Appraisers who are not staff employees must be certified appraisers.  It is recommended that appraisals and review appraisals be completed by appraisers experienced with State and Federal laws for valuing properties for public acquisitions.  Appraisers, and grantees making appraisal assignments should be familiar with the implementing regulations of the Uniform Act (49 C.F.R. 24), especially subpart B.  Depending on the individual State Appraisal Board, certified appraisers may need to utilize the jurisdictional exception provisions of Uniform Standards of Professional Appraisal Practice (USPAP) in order to complete the assignment for a public agency.  When valuing properties that  contain contamination or hazardous material, the appraiser must consider the effect, if any, the contamination's or material's presence has on the market value.  

(b)   Exceptions.  Full appraisal and/or negotiation procedures are not necessary in certain instances.  FTA should be contacted for further guidance when any one of the following situations occurs:

1 The owner is donating the property.

2 The grantee does not have authority to acquire property by eminent domain.

3 The property qualifies as a voluntary acquisition as defined in 49 CFR 24.101(a).

4 The valuation problem is uncomplicated and the fair market value is estimated at $2,500 or less, based on a review of available data.

5   State subrecipients may use the state's staff appraisers to prepare required independent appraisals.

(c)  Review Appraisals.  All appraisals for acquisition of real property are to be reviewed in accordance with the Uniform Act.  The review appraisal should determine the soundness of the report’s value estimate.  The review appraiser is often expected to determine if the value conclusion is consistent with State laws for public acquisitions and with the the Uniform Act.  The review appraiser often is also responsible for assuring that value estimates are consistent when multiple parcels of property are needed for the project.  The review appraisal cannot determine the soundness of a report's value estimate without the review appraiser possessing familiarity with the subject, its comparables and other market factors; rarely will a mere desk review be sufficient. 

The Uniform Act contains options for the grantee when its review appraiser is unable to recommend approval of an appraisal.  Review appraisers who are not staff employees must be certified appraisers.

(4)   FTA Oversight of Property Acquisition . 

(a)  Prior FTA concurrence is required when the grantee's recommended offer of just compensation exceeds $250,000, or when a property appraised at $250,000 or more must be condemned.  

Instead of using its power of eminent domain, when a property cannot be purchased at appraised value, a grantee may propose acquisition through negotiated settlement.  The grantee must document that reasonable efforts to purchase the property at the appraised amount have failed and prepare written justification supporting why the settlement is reasonable, prudent and in the public interest.  A litigation attorney must provide the justification when the settlement purchase represents a significant increase.  The attorney should evaluate the risks of settling for the proposed amount versus the risks of trying the condemnation in court.  Prior FTA concurrence is needed when the settlement is $50,000 higher than the offer.

(b)  Alternative Procedure.  A grantee,conducting a major capital project or one with a fully staffed real estate department, may prefer an alternative process, which permits higher dollar thresholds before FTA prior concurrence is needed.   To do this, an FTA real estate specialist must review and approve the processes used in acquiring and clearing real estate.  Grantees may request a review through the FTA Regional Office.

(5)  In-Kind Contributions.  Grantees may use in-kind contributions of real property as part of the local matching share are eligible for a grant if the property to be donated is needed to carry out the scope of the approved project.   The property can be owned and donated by the grantee or by a third party.  The in-kind contribution allowance will be based on the current market value as independently appraised.  

Credit can only be allowed for the value of the portion of real property used or consumed by the project.  The request must include a statement that Federal funds were not used to purchase the property.  Only the non-federal share of the property may be counted as local share.

(6)  Functional Replacement.  Functional replacement provides a method of paying the cost necessary to replace a publicly owned facility (i.e., a fire station or school) being acquired with a similar needed facility that offers the same utility, including requirements of current local laws, codes, and reasonable prevailing standards in the area for similar facilities. The property to be functionally replaced must be in public ownership (State, County, City or other public jurisdiction), and State law must permit the grantee to incur functional replacement costs.  The grantee must demonstrate and FTA must concur that functional replacement is in the public interest.  FTA must concur in the agreement between the grantee and the other owner.

b. Use.  Title to real property is vested in the grantees or other public bodies.  It is FTA's policy to permit grantees maximum flexibility in determining the best and most cost-effective use of FTA-funded property.  To this end, FTA encourages incidental uses of real property that can raise additional revenues for the transit system or, at a reasonable cost, enhance system ridership.  For example, grantees may be able to encourage incidental use of air rights at and over transit facilities and project areas.  FTA approval is required for these incidental uses of real property which must be compatible with the original purposes of the grant.

Incidental use of project real property is subject to the following considerations. 

(1)  Needed Property.  This policy applies only to property that continues to be needed and used for an FTA project or program.  It is FTA's intention to assist only in the purchase of property that is needed for an FTA project.

(2) Purpose & Activity.  The incidental use must  not compromise the safe conduct of the intended purpose and activity of the initial mass transit project activity.

(3) Continuing Control.  Incidental use must not in any way interfere with the grantee's continuing control over the use of the property or its continued ability to carry out the project or program.

(4) Non-Profit Use.  While FTA is particularly interested in encouraging incidental use as a means of supplementing transit revenues, non-profit uses are also permitted.

(5) Air Rights Income.  Proceeds from licensing and leasing of air rights should reflect appraised fair market value.  Income received from the authorized use of air rights  may be retained by the grantees (without returning the Federal share) if the income is used for eligible transit planning, capital and operating expenses.  This income cannot be used as part of the local share of the grant from which it was derived.  However, it may be used as part of the local share of another FTA grant.

c. Disposition.  

(1) Excess Real Property Inventory and Utilization Plan.   The grantee should prepare and keep up to date an excess property utilization plan for all property that is no longer needed to carry out the originally intended purpose.  Grantees are also required to notify FTA when property is removed from the service originally intended at grant approval and put to additional or substitute uses. 

The grantee's plan should identify and explain the reason for excess property.  Such reasons may include one or more of the following.

(a) The parcel, when purchased, exceeded the grantee's need (uneconomic remnant, purchased to logical boundary, part of administrative settlement, etc.);

(b) The property was purchased for construction staging purposes such as access, storage or underpinning, and construction is completed;

(c) The intended use of the parcel is no longer possible because of system changes, such as alignment, or amendments to the project grant agreement;

(d)  Improvements to real property were damaged or destroyed, and therefore the property is not being used for project purposes, but it is still be needed for the project.  If so, the improvements may be renovated or replaced.  In this case, applicable cost principles must be observed; or

(e)  A portion of the parcel remains unused, will not be used for project purposes in the foreseeable future, and can be sold or otherwise disposed. 

The inventory list should include such things as property location; summary of any conditions on the title, original acquisition cost and the Federal participation ratio; FTA grant number, appraised value and date; a brief description of improvements; current use of the property; and the anticipated disposition or action proposed.

Unless FTA and the grantee agree otherwise, the excess real property inventory and updated excess property utilization plan is to be retained by the grantee, available upon FTA request and during the Triennial Review process. 

(2)  Disposition Alternatives.  If the grantee determines that real property is no longer needed for the approved project, FTA may approve use of the property for other purposes.  This may include use in other Federal grant programs or in non-Federal programs that have consistent purposes with those authorized for support by FTA.

In those situations where a grantee or subgrantee is disposing of real property acquired with grant funds and acquiring replacement real property under the same program, FTA may permit the net proceeds from the disposition to be used as an offset to the cost of the replacement property.

When real property is no longer needed for the originally authorized purpose, the grantee will request disposition instructions from FTA. Following are the allowable alternative disposition methods.

(e)  Sell and Reimburse FTA.  Competitively market and sell the property and pay FTA its share of the fair market value of the property.  This is the percentage of FTA participation in the original grant times the best obtainable price, net of reasonable sales costs.

(f) Offset.  Sell property and apply the net proceeds from the sale to the cost of replacement property under the same program. Return any excess proceeds to FTA.  [Common Rule CFR49 part 18.31]

(g) Sell and Use Proceeds for Other Capital Projects.  Sell property and  use the proceeds to reduce the gross project cost of another FTA eligible capital transit project.  [49 U.S.C., 5334(g)(4)].  The grantee is expected to record the receipt of the proceeds in the grantee's accounting system, showing that the funds are restricted for use in a subsequent capital project, and reduce the liabilitiy as the proceeds are applied to one or more FTA approved capital projects.  The subsequent capital grant application should contain information showing FTA that the gross project cost has been reduced with proceeds from the earlier transaction.

(h) Sell and Keep Proceeds in Open Project.  If the grant is still open, the grantee may sell excess property and apply the proceeds to the original cost of the total real property purchased for that project.

(i) Transfer to Public Agency for Non-Transit Use.  Follow procedures for publication in Federal Register to transfer property (land or equipment) to public agency with no repayment to FTA.  This is a competitive process and there is no guarantee that a particular public agency will be awarded the excess property.   [49 U.S.C., 5334(g)(1)]

(j) Transfer to Other Project.  Transfer property to another FTA eligible project.  The Federal interest continues.

(k) Retain Title With Buyout.  Compensate FTA by computing percentage of FTA participation in the original cost.  Multiply the current fair market value of the property by this percentage.  The grantee must document the basis for value determination; typically this is an appraisal or market survey.

Sales procedures shall be followed that provide for competition to the extent practicable and result in the highest possible return or at least payment of appraised fair market value.

(l) Joint Development.  A transfer meeting the three tests for joint development is not a disposition and the proceeds are deemed program income.

[See Joint Development Appendix at end of this circular for more detailed information.  Also see FTA Circular 9300.1A, Capital Program: Grant Application Instructions,  Appendix B]

3.  EQUIPMENT.  Certain equipment management standards apply to equipment purchased with Federal funds.  Following are guidelines for the acquisition, use and disposition of equipment.

a. State recipients.  A State will use, manage, and dispose of equipment acquired under a grant by the State in accordance with State laws and procedures. [49 CFR, part 18.32(b)]

b. Title.   Subject to the obligations and conditions set forth in this section, title to equipment acquired under a grant or subgrant will vest upon acquisition in the grantee, subgrantee or another participating public body. 

c. Use of Equipment.

(1)  Equipment is to be used by the grantee in the programs or project for which it was acquired as long as needed, whether or not the program or project continues to be supported by Federal funds.  When need no longer exists, see disposition guidelines.

(2) The grantee may make equipment available for use on other projects or programs currently or previously supported by the Federal Government, providing such use will not interfere with the work on the project or program for which it was originally acquired.  FTA reserves the right in the grant agreement to require the grantee,with FTA approval,to transfer title to equipment no longer needed or used for the purposes of the grant (or program) to the Federal Government or an otherwise eligible grantee.  (49 CFR.18.32)

(3) The grantee must not use equipment acquired with grant funds to provide services to compete unfairly with private companies that provide equivalent services.  Non-transit use of FTA financially assisted equipment is acceptable so long as it is incidental, does not interfere with transit use (i.e., transit has priority), and income generated is retained by the grantee  for transit use.

d. Leasing Agreement.  The grantee may enter into a contract for leasing its project equipment and facilities to a private operator (the lessee).  Under this arrangement the grantee (the lessor) should include the following provisions in the proposed lease agreement:

(1) The project equipment shall be operated by the lessee to serve the best interest and welfare of the project sponsor lessor and the public.  The terms and conditions for operation of service imposed by the grantee shall be evidenced in a service agreement.

(2) The lessee shall maintain project equipment at a high level of cleanliness, safety, and mechanical soundness under maintenance procedures outlined by the project sponsor.  The project sponsor lessor and/or FTA shall have the right to conduct periodic maintenance inspections for the purpose of confirming the existence, condition, and the proper maintenance of the project equipment.

(3) The lease needs to cross reference a service agreement.  A default under the lease is a default under the service agreement and vice versa.

e. Management.  Equipment management procedures include the following minimum requirements:

(1) Rail systems are required to submit a fleet management plan that addresses operating policies (level of service requirements, train failure definitions and actions); peak vehicle requirements (service period and make-up, e.g. standby trains); maintenance and overhaul program (scheduled, unscheduled, and overhaul); system and service expansions; rail car procurements and related schedules; and spare ratio justification.

(2) Property records must be maintained by the grantee.  Records must include a description, identification number, procurement source, acquisition date, cost, percentage of Federal participation in the cost, the grant project under which it was procured, location, use and condition, and any disposition data , including the date of disposal and sale price, or, where applicable, the method used to determine its fair market value.  The grantee should also state who holds title to the equipment.

(3) A physical inventory of equipment must be taken and the results reconciled with equipment records at least once every two years.  Any differences must be investigated to determine the cause of the difference.

(4) A control system must be developed to ensure adequate safeguards to prevent loss, damage, or theft of property.  Any loss, damage, or theft must be investigated and documented by the grantee.

(5) Adequate maintenance procedures must be developed and implemented to keep the property in good condition.  These procedures should be consistent with the maintenance plan required of grantees for equipment funded under 49 U.S.C. 5309 and 5307 and should be documented and available for audit or triennial review.

(6) Warranty standards, when part of equipment contracts, should provide for correction of defective or unacceptable materials or workmanship.  These should specify coverage and duration and meet currently available  industry standards.  Grantees are responsible for :

(a) Establishing and maintaining a system for recording warranty claims.  This system should provide information needed by the grantee on the extent and provisions of coverage and on claims processing procedures;

(b) Identifying and diligently enforcing warranty system for recording warranty claims; and

(c) Tagging or otherwise identifying property as Government property.

f.  Disposition.

(1) Disposition Before End of Service Life:  Any disposition of rolling stock before the end of its service life requires prior FTA approval.  FTA is reimbursed its share of the proceeds from disposition.  If revenue rolling stock is being removed from service before the end of its useful life, the return to FTA is the greater of the FTA share of the unamortized value of the remaining service life per unit, based on straight line depreciation of the original purchase price, or the Federal share of the sales price (even though the unamortized value is $5,000 or less). 

(2) Retain and Use Elsewhere. When original or replacement equipment is no longer needed for the original project or program, it may be used by the grantee for other projects or programs.  FTA prior approval of this alternative is required.  FTA retains its interest.

(3) Value Over $5,000:  After the service life of equipment is reached, equipment with a current market value exceeding $5,000 per unit, or unused supplies with a total aggregate fair market value of  more than $5,000, may be retained or sold, with reimbursement to FTA of an amount calculated by multiplying the total aggregate fair market value at the time of disposition, or the net sale proceeds, by the percentage of FTA's participation in the original grant.  The grantee's transmittal letter should state whether the equipment will be retained or sold.  Use of sales proceeds are discussed elsewhere in  this chapter.

(4) Less than $5,000 value:  Equipment with a unit market value of $5,000 or less, or supplies with a total aggregate market value of $5,000 or less, may be retained, sold or otherwise disposed of  with no obligation to reimburse FTA, providing useful service life requirements have been met.  Records of this action must be retained.

(5) Like-Kind Trade-In or Offset Exchange.  With prior FTA approval, the grantee may elect to use the trade-in value or the sales proceeds to offset the cost of a replacement bus or rail transit vehicle to acquire a replacement vehicle, applying 100 percent of the net proceeds  to acquisition of the replacement vehicle/s.  (See 49 CFR, Part 18.32; and Federal Register pp. 39328/39329, dated August 28, 1992).  Remaining cost differences, if more than the proceeds, are to be met by the grantee.  Excess proceeds, if any, are returned to FTA minus a deduction for prorata local share.

(6) Transfer to Public Agency for Non-Transit Use.  With prior FTA approval, the grantee may follow procedures for publication in the Federal Register to transfer property (including land or equipment) to a public agency with no repayment to FTA.  These procedures are available from the appropriate FTA regional office.                  [49 U.S.C. 5334(g)(1)].

(7) Sell and Use Proceeds for Other Capital Projects.  With prior FTA approval, the grantee may sell equipment or supplies and use the proceeds to reduce the gross project cost of other FTA eligible capital transit projects.  [49 U.S.C., 5334(g)(4)]   The grantee is expected to record the receipt of the proceeds in the grantee's accounting system, showing that the funds are restricted for use in a subsequent capital project, and reduce the liabilitiy as the proceeds are applied to one or more FTA approved, capital projects.  The subsequent capital grant application should contain information showing FTA that the gross project cost has been reduced with proceeds from the earlier transaction.

(8) Unused Supplies.  Disposition of unused supplies before the end of the industry standard life expectancy is determined in total aggregate fair market value and if  found to exceed $5,000, the grantee or subgrantee shall compensate FTA for its share; or transfer the sales proceeds to reduce gross project cost of other capital project/s.  [49 U.S.C. 5334(g)(4)].

