FTA FISCAL YEAR 2006 AGREEMENTS

COMPARED WITH

FTA FISCAL YEAR 2005 AGREEMENTS

Grant Agreement, Supplemental Agreement, and Cooperative Agreement
The following changes have been made:

(1)
New document numbers and dates have been added as follows:

(a)
Grant Agreement, FTA G‑12, October 1, 2005,

(b)
Supplemental Agreement, Attachment to FTA G‑12, October 1, 2005, and

(c)
Cooperative Agreement, FTA C‑12, October 1, 2005.

(2)
The website address for the new Master Agreement has been substituted.

Master Agreement

Below are the important changes to the Master Agreement.  Minor editorial changes and minor changes in wording have not been identified:
(1)
Cover Page.  The document number and date for the new Master Agreement is FTA MA(12), October 1, 2005, and the FTA website is listed.  A reference to FTA’s new authorizing legislation, the Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users, (SAFETEA‑LU) Pub. L. 109‑59, Aug. 10, 2005, has been added.
(2)
Preamble.  A reference has been added to FTA’s new authorizing legislation, SAFETEA‑LU.
(3)
Throughout.  Subsection 3002(b) of SAFETEA‑LU establishes new terminology, which is used throughout the Master Agreement.  With few exceptions, SAFETEA‑LU has substituted the term “Public Transportation” for “Mass Transportation” or “Transit.”

(4)
Section 1.  The revisions in this section pertaining to Definitions are set forth below:

(a)
New Subsection 1.e.  A definition of “Federal Directive” has been substituted for the previous definition of “FTA Directive” formerly set forth at Subsection 1.i.

Accordingly, former Subsections 1.e through 1.h. have been re-designated as Subsections 1.f through 1.i consecutively.

(b)
Subsection 1.l.  The new citation for the Transportation Infrastructure Finance and Innovation Act of 1998 (TIFIA) is reflected in this subsection.


(c)
New Subsection 1.m.  Consistent with the change in terminology enacted by SAFETEA‑LU, a definition of “Public Transportation” has been substituted for the definition of “Transit” in the previous Master Agreement.

(d)
Former Subsection 1.n.  The definition of “Secretary” has been deleted because the term is not used in the Master Agreement without identification of the Department associated therewith.


(e)
Former Subsection 1.s.  In light of SAFETEA‑LU’s terminology emphasizing “public transportation” and the new definition in the law and this Master Agreement, the definition of “Transit” in the former Master Agreement has been deleted.

(f)
Subsection 1.s.  This subsection, which defines “U.S. DOT,” was formerly Subsection 1.t.

(5)
Section 2.  The revisions in this section pertaining to the Application of Federal Requirements are set forth below

(a)
Subsection 2.a(3).  This provision has been modified to add the new requirement that the Recipient must have sufficient legal, financial, and technical capacity to carry out the safety and security aspects of its Project.


(b)
Subsection 2.c.  The heading of this subsection has been changed to indicate that the terms thereof cover the effect of Federal directives as well as Federal laws and regulations.  For clarity, the provisions of the subsection have been divided into three paragraphs, with emphasis placed on the need for FTA approval for deviations from Federal directives.

(c)
Subsection 2.g.  In this subsection, the “Changes in Project Performance” requirements of the Master Agreement have been amended to emphasize that notification to FTA must be made in writing, and that at a minimum, the Regional Counsel for the Recipient’s region must be so notified.

(6)
Section 3.  The revisions to this section concerning Ethics are set forth below:

(a)
Subsection 3.b.  As part of its Debarment and Suspension responsibilities, the Recipient is required to review the Excluded Parties Listing System before entering into any third party contracts.

(b)
Subsection 3.d.  This subsection has been shortened to delete redundancy.

(c)
Subsection 3.e.  This subsection has been revised to add a reference to 49 U.S.C. § 5307(k)(2)(B), which exempts nonsupervisory public transportation employees from Hatch Act restrictions, has been added to this subsection.


(d)
Subsection 3.f(2).  This subsection has been revised to add a reference to 49 U.S.C. § 5323(l), which imposes criminal fraud penalties on Recipients that make false or fraudulent statements in connection with any activity in connection with 49 U.S.C. chapter 53, has been added to this subsection.

(7)
Section 8.  Subsection 8.d has been revised to add a reference to 49 U.S.C. § 5325(g), which requires access for the U.S. Secretary of Transportation and the U.S. Comptroller General to Project records.
(8)
Section 10.  Subsection 10.b(1) has been revised to substitute “U.S. Government Accountability Office” for “U.S. General Accounting Office.”  Section 8 of the GAO Human Capital Reform Act of 2004, Pub. L. No. 108-271, 31 U.S.C. § 702 note changed the name of the General Accounting Office to the “Government Accountability Office”  

(9)
Section 12.  Subsection 12.d has been revised to substitute the new citation to Disadvantaged Business Enterprise requirements added by SAFETEA‑LU.
(10)
Section 13.  Subsection 13.a has been amended: (a) to reflect necessary changes in citations resulting from SAFETEA‑LU’s amendments to 49 U.S.C. §§ 5303 through 5306; (b) to refer the Recipient to the joint Federal Highway Administration (FHWA)/FTA, “Interim Guidance for Implementing Key SAFETEA‑LU Provisions on Planning, Environment, and Air Quality for Joint FHWA/FTA Authorities,” September 2, 2005; and (c) to notify the Recipient that subsequent regulations may be promulgated. 
(11)
Section 14.  Subsection 14.a has been revised to notify the Recipient that SAFETEA-LU requires FTA to promulgate additional Buy America regulations.

(12)
Section 15.  The revisions to Section 15 concerning Third Party Procurement requirements are set forth below.

(a)
Subsection 15.a.  This subsection has been revised to notify the Recipient that the U.S. DOT regulations at 49 C.F.R. Parts 18 and 19 and FTA Circular 4220.1E are not yet and may not be, this fiscal year, updated to include all new statutory requirements of SAFETEA‑LU and other laws or regulations pertaining to third party contracts.

(b)
Subsection 15.b.  A new subsection has been added to set forth SAFETEA‑LU’s express requirement for full and open competition.


(c)
Subsection 15.c.   This subsection prohibiting exclusionary and discriminatory specification was formerly set forth at Subsection 15.d. and has been updated to substitute the new citation for the requirement as set forth in SAFETEA‑LU.

(d)
Subsection 15.d.  This subsection prohibiting geographic restrictions contains the provisions of former Subsection 15.h and part of former Subsection 15.i.

(e)
Former Subsection 15.e.  This subsection has been deleted because SAFETEA‑LU did not retain the previous bus seat specification provisions.

(f)
New Subsection 15.e.  This subsection has been added to implement the new SAFETEA‑LU prohibition against the application of any State law requiring the purchase of vehicles through in-State bus dealers.

(g)
Subsection 15.f.  This subsection requiring neutrality in labor relations was formerly designated Subsection 15.r.

(h)
Subsection 15.g.  This subsection restricting the use of U.S. General Services Administration supply schedules was formerly designated Subsection 15.q.

(i)
Subsection 15.h.  This subsection restricting the use of force account was formerly designated Subsection 15.j.

(j)
Subsection 15.i.  This subsection concerning FTA’s right to approve technical specifications was formerly designated Subsection 15.c.

(k)
Subsection 15.j.  This subsection concerning pre-approval of third party contracts was formerly designated Subsection 15.b.

(l)
Subsection 15.k.  This subsection concerning a preference for recycled products was formerly designated Subsection 15.g.

(m)
Subsection 15.l.  This subsection setting forth Clean Air and Clean Water requirements was formerly designated Subsection 15.f.


(n)
Subsection 15.m.  This subsection, formerly designated Subsection 15.p, concerning Intelligent Transportation System (ITS) architectural requirements has been revised to substitute the new citation to the ITS architectural requirements statute established by SAFETEA‑LU.

(o)
Subsection 15.n.  This subsection concerning rolling stock provisions was formerly designated Subsection 15.l.


(u)
Former Subsection 15.n.  This subsection concerning notification requirements has been superseded by changed requirements of recent Federal appropriations legislation (for example, section 631 of the Consolidated Appropriations Act, 2005) that limit notification responsibilities to States, but do not establish a $500,000 threshold for applicability as in the past.  Because these new requirements extend beyond third party procurements, they have been set forth in a new Section 35, “Special Notification Requirements for States.”

(p)
Subsection 15.o.  This subsection concerning bonding requirements was formerly set designated Subsection 15.m.


(q)
Subsection 15.p.  This subsection concerning architectural and engineering requirements, previously set forth in Subsection 15.i, has been amended to comply with 49 U.S.C. § 5325(b) as revised by SAFETEA‑LU.

(r)
Subsection 15.q.  This new subsection pertaining to design‑build construction procurements has been added to implement 49 U.S.C. § 5325(d) as revised by SAFETEA‑LU.

(s)
Subsection 15.r.  This subsection concerning awards to other than the low bidder was formerly designated Subsection 15.k.

(t)
Subsection 15.s.  This new subsection requirements limiting third party contract awards to responsible contractors has been added to implement 49 U.S.C. § 5325(j) as revised by SAFETEA‑LU.

(u)
Former Subsection 15.n.  This subsection concerning notification requirements has been modified to comply with changed requirements of recent Federal appropriations legislation (for example, section 631 of the Consolidated Appropriations Act, 2005) that limits notification responsibilities to states, but does not establish a $500,000 threshold for applicability as in the past.  It is expected that this provision will be continued through the next fiscal year and beyond.

(u)
Subsection 15.u.  This subsection concerning examination of records provision, formerly designated Subsection 15.o, and has been amended in accordance with 49 U.S.C. § 5325(g) as revised by SAFETEA‑LU.

(v)
Subsection 15.v.  This subsection concerning electronic and information technology requirements was formerly designated Subsection 15.s.
(13)
Section 19.  The revisions to Section 19 concerning the use of Project Property are set forth below:


(a)
Subsection 19.f.  A new subsection has been added to address general incidental use restrictions and special incidental use requirements for alternative fueling facilities established by the new 49 U.S.C. § 5323(p) added by SAFETEA‑LU. Accordingly, former Subsections 19.e through 19.k. have been re-designated as Subsections 19.g through 19.m consecutively.

(b)
Re-designated Subsection 19.h.  SAFETEA‑LU changed the citation for the transfer of property provisions from 49 U.S.C. § 5334(g) to 49 U.S.C. § 5334(h), and the Master Agreement has been revised accordingly.


(c)
Re-designated Subsection 19.k.  The new U.S. Pipeline and Hazardous Materials Safety Administration, within the U.S. DOT, assumed responsibility for regulations pertaining to shipments of hazardous materials formerly administered by the U.S. Research and Special Programs Administration, which ceased operations on February 20, 2005.
(14)
1. 

Section 21.  In Subsection 21.a, a reference is added to 49 U.S.C. § 5324(a), which imposes the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 on capital projects involving relocation.  In addition, reference is made to U.S. DOT’s new final rule, “Uniform Relocation Assistance and Real Property Acquisition for Federal and Federally Assisted Programs,” 49 C.F.R. Part 24, at 70 Fed. Reg. 590 et seq., January 4, 2005.
(15)
Section 22.  In Subsection 22.a, a reference is added to 49 U.S.C. § 5324(a), which imposes the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 on capital projects involving the acquisition of real property.  In addition, a reference is made to U.S. DOT’s new final rule, “Uniform Relocation Assistance and Real Property Acquisition for Federal and Federally Assisted Programs,” 49 C.F.R. Part 24, at 70 Fed. Reg. 590 et seq., January 4, 2005.
(16)
Section 25.  The revisions to Section 25 concerning Environmental Protections are set forth below:

(a)
Subsection 25.a.  This subsection has been amended to: (1) reflect necessary changes resulting from enactment in SAFETEA‑LU of 23 U.S.C. §§ 139 and 326 and amendments to 23 U.S.C. § 138; (2) refer the Recipient to joint FHWA/FTA, “Interim Guidance for Implementing Key SAFETEA‑LU Provisions on Planning, Environment, and Air Quality for Joint FHWA/FTA Authorities,” September 2, 2005, and any subsequent applicable Federal guidance that may be issued; (3) notify the Recipient that subsequent regulations may be promulgated; and (4) acknowledge the exception to NEPA for restoration of facilities caused by a disaster or emergency.

(b)
Subsection 25.b.  This subsection has been amended to: (1) reflect necessary changes in citations resulting from SAFETEA-LU’s amendments to section 176(c) of the Clean Air Act, 42 U.S.C. § 7506(c); (2) refer the Recipient to the joint FHWA/FTA, “Interim Guidance for Implementing Key SAFETEA‑LU Provisions on Planning, Environment, and Air Quality for Joint FHWA/FTA Authorities,” September 2, 2005; and (3) notify the Recipient that subsequent regulations may be promulgated.

(c)
Subsection 25.e.  A reference is added to U.S. Forest Service regulations, “Wild and Scenic Rivers,” 36 C.F.R. Part 297, and U.S. Bureau of Land Management regulations, “Management Areas,” 43 C.F.R. Part 8350.


(d)
Subsection 25.i.  A reference is added to the Magnuson Stevens Fisheries Conservation Act, as amended, 16 U.S.C. §§ 1801 et seq.

(e)
Former Subsection 25. k.  This subsection concerning Environmental Justice has been deleted as redundant.  The same provisions appear in Subsection 12.j.

(f)
New Subsection 25.k.  This subsection has been added to add references to the American Indian Religious Freedom Act, 42 U.S.C. § 1996, and Executive Order No. 13007, “Indian Sacred Sites,” 42 U.S.C. § 1996 note.
(17)
Section 26.  A reference is added to the energy assessment requirements for buildings that receive FTA financial assistance as set forth in FTA regulations, “Requirements for Energy Assessments,” 49 C.F.R. Part 622, Subpart C.
(18)
Section 28.   This section has been amended to notify the Recipient that FTA’s Charter Bus provisions now apply to public transportation projects financed under 23 U.S.C. §§ 133 and 142, as set forth in section 3023(g) of SAFETEA‑LU.  In addition, this section notifies the Recipient that SAFETEA‑LU requires FTA to promulgate additional Charter Service regulations, and that if the Recipient or any operator violates the charter agreement required by 49 U.S.C. § 5323(f), the violator will be barred from receiving Federal transit assistance in an amount to be determined by FTA or U.S. DOT.
(19)
Section 29.  This section has been amended to notify the Recipient that FTA’s School Bus provisions now apply to public transportation projects financed under 23 U.S.C. §§ 133 and 142, as set forth in section 3023(g) of SAFETEA‑LU.  This section also notifies the Recipient that SAFETEA‑LU requires FTA to promulgate additional School Transportation regulations, and that if the Recipient or any operator violates the school bus agreement required by 49 U.S.C. § 5323(f), the violator will be barred from receiving Federal transit assistance in an amount to be determined by FTA or U.S. DOT.
(20)
Subsection 31.b.  This subsection notifies the Recipient that SAFETEA‑LU requires FTA to promulgate additional Alcohol Misuse and Prohibited Drug Use regulations.
(21)
Section 32.  Reference is made to the citation to FTA’s new regulations, “Rail Fixed Guideway Systems; State Safety Oversight,” 49 C.F.R. Part 659, at 70 Fed. Reg 22562 et seq., April 29, 2005.
(22)
New Section 35.  This subsection concerning notification requirements complies with the requirements of recent Federal appropriations legislation (for example, section 631 of the Consolidated Appropriations Act, 2005) that limit notification responsibilities to states, but extend those notification responsibilities beyond third party contracting.  Notably, these new legislative requirements do not establish a $500,000 threshold for applicability as in the past.  It is expected that similar legislative requirements will be continued through the next fiscal year and beyond.  Accordingly, former Section 35 and 36 have been re-designated Sections 36 and 37 consecutively.
(22)
Re-designated Section 36 (Formerly, Section 35).  The revisions to this section concerning requirements for the Urbanized Area Formula Program are set forth below:

(a)
Former Subsection 35.d.  This subsection has not been included because SAFETEA‑LU repealed 49 U.S.C. § 5326, in which special requirements for the procurement of associated maintenance requirements were set forth.  Accordingly, former Subsections 35.e through 35.g. have been re-designated as Subsections 36.d. through 36.f consecutively.

(b)
Former Subsection 35.f.  This subsection restricting the use of Urbanized Area Formula assistance for operations has been re-designated as Subsection 36.d.


(c)
Re-designated Subsection 36.e.  This subsection has been amended to delete the provision implying that FTA must separately accept an Applicant’s certification that it does not need to expend 1% of its Urbanized Area Formula Program assistance for security projects.

(c)
New Subsection 36.f.  This subsection states the requirements of 49 U.S.C. § 5307(d)(1)(K) that Recipients serving areas with a population of 200,000 or more must expend 1% of its Urbanized Area Formula Program assistance for public transportation enhancements.

(d)
New Subsection 36.g.  This subsection has been revised to notify Recipients that SAFETEA‑LU requires FTA to amend its National Transit Database regulations.

(e)
New Subsection 36.h  This subsection has been added because subrecipients may be participating substantially in Urbanized Area Formula projects.
(23)
Re-designated Section 37.  The revisions to this section concerning requirements for the Elderly Individuals and Individuals with Disabilities Formula Program and Pilot Program, at 49 U.S.C. § 5310 and 49 U.S.C. § 5310 note, are set forth below:


(a)
Re-designated Subsection 37.b.  This subsection has been revised provide a reference to SAFETEA‑LU’s amendments to 49 U.S.C. § 5310 and the establishment of the new Elderly Individuals and Individuals with Disabilities Pilot Program.  In addition, the Recipient is cautioned that FTA Circular 9070.1E may not reflect all the new requirements of 49 U.S.C. § 5310, as amended by SAFETEA‑LU.

(b)
Re-designated Subsection 37.c.  This subsection has been revised to state that operating assistance will be an eligible project expense within the Elderly Individuals and Individuals with Disabilities Pilot Program established by SAFETEA‑LU.

(24)
New Section 38.  This new section has been added to set forth requirements for the New Freedom Program.  Accordingly, former Sections 37 and 38 have been re‑designated as Sections 39 and 40.
(25)
Former Section 38.  This section has not been included because SAFETEA‑LU discontinued the former Clean Fuels Formula Grant Program.

(26)
Re-designated Section 39.   The revisions to this new section concerning requirements for the Nonurbanized Area Formula Program are set forth below:

(a)
Re-designated Subsection 39.b.  This subsection has been revised to caution the Recipient that FTA Circular 9040.1E may not reflect all the new requirements of 49 U.S.C. § 5311, as amended by SAFETEA‑LU.

(b)
New Subsection 39.f.  This subsection sets forth the new requirements for participants in the Nonurbanized Area Formula Program to comply with the new National Database System reporting requirements.

(27)
New Section 40.  SAFETEA‑LU has substituted a Clean Fuels Grant Program for the former Clean Fuels Formula Grant Program.  The new Clean Fuels Grant Program will generally be administered in a manner consistent with the Urbanized Area Formula Program, 49 U.S.C. § 5307, except that a 90 percent Federal share is authorized.  SAFETEA‑LU directs FTA to promulgate regulations to implement this program.  Because FTA did not make grants under the former Clean Fuels Formula Grant Program, the special provisions pertaining to that program have not been included.  Accordingly, former Section 38 has been re-designated Section 41.
(28)
New Section 42.  A new section has been established to set forth special requirements for the Medical Transportation Demonstration grant program added by SAFETEA‑LU and that SAFETEA‑LU requires FTA to promulgate regulations implementing the program.
(29)
New Section 43.  A new section has been established to set forth special requirements for the new National Technical Assistance Center for Senior Transportation program added by SAFETEA‑LU.
(30)
New Section 43.  A new section has been established to set forth special requirements for the new Human Resources Fellowships program.  Accordingly, former Sections 40 through 48 have been re-designated as Sections 45 through 53.
(31)
Re-designated Section 45.  This section has been revised to add updates to the JARC program as set forth in SAFETEA‑LU.

(32)
Re-designated Section 46.  References have been added to section 3039 of SAFETEA‑LU, which has amended the Over‑the‑Road Bus Accessibility Program.

(33)
Re-designated Section 47.  Section 1602 of SAFETEA‑LU has codified State Infrastructure Bank (SIB) provisions as permanent law, at 23 U.S.C. § 610.  Federal participation in SIB projects is now available to all states, instead of a few states as in the past.  Thus, SIBs eligible to receive FTA assistance have been established in a few states under two previous programs.  While many statutory provisions are substantially the same for all SIB programs, there are minor differences that could impact participants.  Therefore, the provisions of former Subsection 42.c, have not been included.  U.S. DOT and its participating administrations will most likely be issuing implementing regulations, directives, or guidelines within the coming year.
(34)
Re-designated Section 48.  Sections 1601 and 1602(b) and (c) of SAFETEA‑LU have amended TIFIA.  Subsection 1602(c) of SAFETEA‑LU places the TIFIA provisions within a new Infrastructure Finance” chapter of Title 23, United States Code.  Accordingly, this section uses the new codified citation, 23 U.S.C. §§ 601 through 609.
(35)
Re-designated Section 49.  In Subsection 49.a, the “Notification to FTA” provisions on “Disputes, Breaches, Defaults, and Other Litigation” have been amended to emphasize that notification to FTA must be made in writing, and that at a minimum, the Regional Counsel for the Recipient’s region must be so notified.
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